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CRIMINAL FINES AND RESTITUTION: ARE 
FEDERAL OFFENDERS COMPENSATING VIC- 
TIMS? 

THURSDAY, MAY 6, 1999 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON CRIME, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The subcommittee met, pursuant to call, at 9:37 a.m., in Room 

2237, Rayburn House Office Building, Hon. Bill McCoUum [chair- 
man of the subcommittee] presiding. 

Present: Representatives McColIum, Grekas, Coble, Smith, Can- 
ady, and Scott. 

StafFpresent: Paul J. McNulty, Chief Counsel; Bobby Vassar, Mi- 
nority Counsel; and Veronica Eligan, Staff Assistant. 

OPENING STATEMENT OF CHAIRMAN MCCOLLUM 
Mr. MCCOLLUM. The Subcommittee on Crime will come to order. 

Today we examine one of the most important responsibilities of the 
criminal justice system, compensating crime victims for the losses 
they suffer. Justice demands that criminals be punished for their 
offenses, but also it demands that they restore to their victims, if 
{(ossible, what has been lost or compensate them for their suffering, 
f offenders are not being ordered to pay restitution, justice is not 

being served. Simply that, and nothing more. 
Today we will also address another fundamented principle of our 

criminal justice system. That is the principle of fairness. Fifteen 
years ago Congress set in motion a process for establishing uni- 
formity in sentencing in the 94 districts throughout the United 
States. The goal was to ensure that defendants who committed 
similar crimes would receive similar punishment no matter where 
they were sentenced. 

The Federal sentencing guidelines estabUshed in 1987 have gone 
a long way to achieving this vmiformity with regard to prison sen- 
tences. Today we will hear that we may still he a long way from 
the goal of fairness and uniformity in the Federal system when it 
comes to fines and restitution. We will learn that where an of- 
fender is tried will determine in large part whether he will be re- 
quired to pay a fine or restitution. We will also learn more impor- 
tantly that restitution may not be ordered by Federal judges as fre- 
auently as it should, and strangely enough, was less frequently or- 
ered in 1997, the year after Congress mandated restitution for 

violent and property crimes in 1996. 
(1) 
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This and other important information will be presented to us this 
morning by officials from the Greneral Accounting Office. For the 
§ast 2 years, GAO has been studying several issues relating to or- 
ers of restitution and criminal fines imposed on Federal offenders. 

Senator Hatch and I requested this study because we wanted to 
know who is being ordered to pay and of those ordered to pay, are 
they actually doing so. 

In its report being released publicly today, GAO describes the 
enormous aiversity that exists across Federal circuit and district 
courts when it comes to fines and restitution. The report finds that 
victims in certain Federal districts are far more likely to be com- 
pensated for their losses than victims of the same crime in other 
districts. The report also finds that the odds of being fined in one 
district may be three or four times greater than in another for the 
same crime. We must find out if this lack of vmiformity, if it can 
be explained by legitimate differences in the individual cases, we 
need to find out whether it can be or not or an even deeper, more 
troubling problem in the Federal criminal justice system. 

Representatives from GAO have suggested that certain cultures 
exist within many Federal districts which may be harmful to the 
interests of victims. These districts may have longstanding weak- 
nesses in cooperation between the U.S. Attorney's office and the 
court officials. If this is true, we must ensure that these cultures 
change. 

It should be noted that the Administrative Office of the U.S. 
Courts was invited to testify in person at today's hearings, but de- 
clined to do so. However, the Courts have submitted a statement 
for the record from Chief Judge George Kazen of the Southern Dis- 
trict of Texas. Judge Kazen is the Chairman of the Committee on 
Criminal Law of the Judicial Conference of the United States. 
Without objection this statement will be made a part of the record. 
Hearing no objection, it is so ordered. 

I want to thank GAO for its diligent work over the last 2 years 
and I look forward to hearing from them this morning. I yield to 
Mr. Scott, our ranking member. 

Mr. SCOTT. Mr. Chairman, before I make my remarks, I think 
you indicated that the administrative arm of the courts have de- 
clined to testify? 

Mr. McCOLLUM. That is correct. 
Mr. SCOTT. Were they given appropriate notice? 
Mr. McCoLLUM. They were given a week and a half notice, ac- 

cording to what I imderstand. 
Mr. SCOTT. Did they indicate that they didn't want to testify or 

didn't have time to m-epare testimony? 
Mr. McCOLLUM. The staff indicates that it was a time Question. 
Mr. SCOTT. I wouldn't want the record to reflect that they had 

declined if that is not what they did. 
Mr. McCOLLUM. Well, I think they did decline, whatever the rea- 

son. But nonetheless, your point is made. Apparently they had 
some time problems and could not or didn't feel they could testify. 

Mr. SCOTT. Thank you, Mr. Chairman. This hearing involves an 
important subject, the effectiveness of our courts in getting restitu- 
tion to crime victims. The GAO report that we are considering pro- 
vides information that may prove usefiil in that inquiry. However, 



at this point it appears to do a better job of raising questions than 
answering them. The report documents variances among the 94 ju- 
dicial districts in their rates of ordering fines and restitution. I am 
not surprised that such a variance exists. Fines are discretionary 
and are based in part on abiUty to pay. Restitution, while required 
in most cases pursuant to the Mandatory Victim Restitution Act of 
1996, is not required in cases where there is no identifiable victim 
or loss. There are, of course, differences in types and numbers of 
cases as well as differences in demographic factors among the dis- 
tricts. 

The report admits these factors exist and that they impact the 
rates of ordering fines and restitution. The report also admits that 
there may be many reasons for not ordering restitution in individ- 
ual cases, such as the stolen money having been recovered or res- 
titution having been paid prior to sentencing or that the case in- 
volved an attempt or conspiracy. And there is no indication as to 
what the proper rate of ordering fines or restitution or as to what 
the proper variance of such a rate should be. 

Yet tne report suggests that the variance is so great that these 
and other factors do not explain the extent of the variance among 
the districts. One question squarely raised by the report is whether 
the MVRA hindered or helped the cause of restitution given the 
overall rate of ordering restitution actually dropped more than 50 
percent after the act. This drop may suggest that while it is appeal- 
ing fi-om a political perspective to require that restitution be or- 
dered in every case, in many instances it is a shallow gesture. 
Given that the earlier report assessed restitution collection effec- 
tiveness among the courts, the lower rates of ordering restitution 
may be a recognition by the courts that an offender ordered to pay 
restitution or a fine that he or she cannot come close to paying, will 
more likely pay nothing at all; or if the offender is ordered to pay 
an amount that he or she can pay, it is more likely that at least 
some portion will be paid. 

With regard to fines, this phenomenon is important because that 
money goes to the Crime Victims Fund, which pays for critical vic- 
tim services such as rape counseling and victim assistance pro- 
grams. 

So, Mr. Chairman, I hope that we would do more than just look 
at the issue of consistency among districts, but also consider the 
broader issue of how well the MVRA is serving victims, and I guess 
another question is what impact the Sentencing Commission has 
on achieving a reasonable uniformity in sentencing. 

So Mr. Chairman, I am looking forward to the testimony with 
the hope that it will help us understand what we might do to as- 
sure higher rates and amounts of restitution to victims of crime 
and some reasonable uniformity amongst the districts. 

Mr. McCoLLUM. Thank you, Mr. Scott. 
Mr. Smith, do you desire any opening comments? 
Mr. SMITH. I do not. 
Mr. McCOLLUM. Thank you. I want to welcome our first and only 

witness today, if he would come forward. Our only witness is Rich- 
ard M. Stana. Mr. Stana is the Associate Director of Administra- 
tion of Justice Issues for the United States General Accounting Of- 
fice. He has been with the General Accounting Office since 1976 



and has worked on a myriad of domestic and defense issues in 
GAO's headquarters division, the Detroit office, and in the Euro- 
pean office. Mr. Stana has a Bachelor of Business Administration 
and Economics and a Master of Business Administration and Fi- 
nancial Management from Kent State University. 

Accompanying Mr. Stana is Richard Griswold and Jan B. Mont- 
gomery. Mr. Griswold is the evaluator in charge of the restitution 
study which we are considering today, and works in GAO's Los An- 
geles office. He has been with GAO for 26 years studying various 
administration of justice issues. Mr. Griswold is a certified public 
accountant with a degree in accounting from San Diego State Uni- 
versity. 

Jan Montgomery is the Assistant General Counsel for the Ad- 
ministration of Justice Issues in GAO's Office of General Counsel. 
She has been working on criminal justice issues for GAO for ap- 
proximately 10 years. Ms. Montgomery has a Bachelor's Degree in 
Philosophy from Miami University and a Juris Doctorate from 
(Georgetown University Law Center. 

We welcome you today to the Crime Subcommittee hearing. The 
statements will be admitted into the record without objection, 
which they are. Mr. Stana, we recognize you to give us your shared 
thoughts, your statement, any summary you want whatever it may 
be. 

STATEMENT OF RICHARD M. STANA, ASSOCIATE DIRECTOR OF 
ADMINISTRATION OF JUSTICE ISSUES, UNITED STATES GEN- 
ERAL ACCOUNTING OFFICE, WASHINGTON, DC 
Mr. STANA. Thank you very much, Mr. Chairman. We are 

pleased to be here today to discuss the results of our report on the 
differences among Federal courts in ordering offenders to pay fines 
and restitution. As you know, individuals convicted of a Federal 
crime can be ordered by the court to pay a fine or restitution at 
sentencing. Criminal fines, which are pimitive, are to be paid in 
most cases to the Department of Justice's crime victims fund. 

Restitution law was reformed by the Mandatory Victim Restitu- 
tion Act, MVRA, and now requires the court to order full restitu- 
tion in certain cases to each victim in the full amount of each vic- 
tim's losses. Unlike fines, restitution is to be paid or ordered re- 
gardless of the offender's ability to pay. 

For our report you asked us to identify the percentage of offend- 
ers who were ordered to pay fines and restitution in fiscal year 
1997, identify the differences across judicial circuits and districts 
in the percentages of offenders ordered to pay fines and restitution, 
provide officials' opinions about possible reasons for these dif- 
ferences and document the changes in the rate at which offenders 
were ordered to pay fines and restitution before and after MVRA 
was passed. In the report we are releasing today we respond to 
these objectives in detail. I would just Uke to summarize and make 
two main points. 

First, the judicial district in which the offender is sentenced is 
a major factor in the likelihood of whether a fine or restitution is 
ordered. U.S. Sentencing Commission's data base shows that over- 
all, about 19 percent of offenders were ordered to pay fines and 
about 20 percent of offenders were ordered to pay restitution. How- 



ever, our multivariante statistical analysis revealed great vari- 
ations across the 12 judicial circuits and 94 Federal judicial dis- 
tricts. 

Across districts, for example, the percent of offenders who were 
ordered to pay fines ranged from 1 percent to 84 percent and the 
percent who were ordered to pay restitution ranged from 3 percent 
to 49 percent. The likelihood of an offender being ordered to pay 
fines or restitution could have been three times or more greater in 
one Federal judicial district than in an adjacent district. 

Another major factor was the type of offense committed. For ex- 
ample, our analysis showed that 6 percent of offenders sentenced 
for immigration offenses were ordered to pay a fine while almost 
one-third of property offenders were ordered to pay a fine. Simi- 
larly, while 1 percent of drug offenders were ordered to pay restitu- 
tion, almost two-thirds of fraud offenders were ordered to pay. 

Besides the type of offenses committed, other factors that were 
associated with whether an offender was ordered to pay included 
factors such as gender, race, education, citizenship, length of sen- 
tence, and type of sentence imposed—such as prison, probation or 
some alternative sentence. We controlled for all of these factors for 
four specific types of offenses, robbery, larceny, fraud, and drug 
trafficKing, and found that the judicial district in which an offender 
was sentenced continued to be a major factor in whether an of- 
fender was ordered to pay a fine or restitution. 

For example, offenders convicted of fraud in the Eastern District 
of Pennsylvania were 13 times more likely to be ordered to pay a 
fine and three times more likely to be ordered to pay restitution 
than fi-aud offenders in the Eastern District of New York. Offend- 
ers convicted of fraud offenses in the Middle District of Florida 
were four times more likely to be ordered to pay restitution than 
in the Central District of California. Offenders convicted of drug 
trafficking offenses were 99 times more likely to be ordered to pay 
a fine in the Western District of Texas than they were in the 
Southern District of California. Offenders convicted of larceny of- 
fenses were 177 times more likely to be ordered to pay a fine in 
the Middle District of Georgia than in the Southern District of 
Florida. 

Some court officials and prosecutors attributed the differences to 
the nature and types of offenses committed and the types of offend- 
ers sentenced in these districts. Our analysis controlled for many 
of these factors. Some officials believe that the culture or the man- 
agement style among the district court officials and prosecutors 
contributed to the differences. We can discuss more about that 
later. 

My second point is that the effect of MVRA has been mixed, but 
oversdl the percent of offenders ordered to pay has declined. Our 
multivariante statistical analysis showed inconsistencies across the 
three tj^jes of offenses we analyzed. Larceny offenders who were 
sentenced for crimes committed afl«r MVRA went into affect were 
about half as likely to be ordered to pay restitution as those sen- 
tenced for crimes committed before MVRA went into effect. Robbers 
who were sentenced for crimes committed after MVRA went into 
effect were about one-third more likely to be ordered to pay restitu- 
tion as those sentenced for crimes committed before MVRA went 



into effect. Fraud offenders who were sentenced for crimes commit- 
ted after MVRA went into effect were about 20 percent less likely 
to be ordered to pay restitution as those sentenced for crimes com- 
mitted before MVRAi went into effect. Although we selected larceny, 
fraud, and robbery for detailed analysis because of the likelihood 
of a victim being due restitution, a substantial percentage of all of- 
fenders, about one-third to two-thirds of offenders sentenced, were 
not ordered to pay restitution even if their crimes were committed 
aft«r MVRA became effective. 

In discussing our results, some court officials and prosecutors 
said that it was still too early to assess the ftill impact of MVRA. 
In their written responses to a draft of our report, the Executive 
Office of the U.S. Attorneys and the United States Sentencing 
Commission cited training efforts planned for court officials eina 
prosecutors on MVRA, and Department of Justice acknowledged 
that more remains to be done to increase the number of cases in 
which restitution is imposed. Court officials and prosecutors offered 
as possible explanation that stolen money or assets might have 
been recoverea, an offender might have paid restitution prior to 
sentencing, and the offense might have been attempted fraud or 
robbery and the offender was arrested prior to obtaining money 
from the victim, or the offense might have been a telemarketing 
scheme or some other scheme where there were just too many vic- 
tims to make restitution orders practical. 

In closing, the large statistical variation among judicial districts 
raises questions on a broad level about whether the goal of uni- 
formity in the imposition of fines and restitution is being met. Our 
analysis shows that offenders could be much more likely in some 
jurisdiction than in others to be ordered to pay a fine or restitution 
for the same tjrpe of crime. 

This concludes my oral statement. My colleagues and I would be 
happy to answer any questions you or the other members may 
have. 

[The prepared statement of Mr. Stana follows:] 

PREPARED STATEMENT OF RICHARD M. STANA, ASSOCIATE DIRECTOR OF ADMINISTRA- 
TION OF JUSTICE ISSUES, UNITED STATES GENERAL ACCOUNTING OFFICE, WASH- 
INGTON, DC 

FEDERAL COURTS—DIFFERENCES EXIST IN ORDERING FINES AND RESTITUTION 

Mr. Chairman and Members of the Subcommittee: 
I am pleased to be here today to discuss the results of our review of the imposition 

of fines and restitution in federal criminal cases. My statement will outline the re- 
sults presented in our recently completed report, Federal Courts: Differences Exist 
in Ordering Fines and Restitution (GAO/GGD-99-70, May 6, 1999). 

For that report, you asked us to (1) identify the percentages of those offenders 
who were ordered to pay fines and restitution in fiscal year 1997 and those who 
were not, (2) identify differences across judicial circuits and districts in the percent- 
ages of those offenders who were ordered to pay fines or restitution and those who 
were not, and (3) provide officials' opinions about possible reasons for these dif- 
ferences. We also documented changes in the rate at which offenders were ordered 
to pay fines and restitution before and after the Mandatory Victims Restitution Act 
(MVRA),' which was enacted April 24, 1996. 

To answer your questions, we used 1997 data from the United States Sentencing 
Commission (USSC). USSC maintains a computerized data collection system, which 
forms the basis of its clearinghouse of federal sentencing information. We performed 

1 Title a of Public Law 104-132. 



a statistical analysis of this data base for all 12 judicial circtiits and 94 districts for 
offenders ordered to pay fines and restitution. We performed multivariate statistical 
analyses to determine which factors affected the likelihood of offenders being or- 
dered to pay fines or restitution. We did not determine whether fines or restitution 
ordered were actually paid. We discussed our results with officials of the Depart- 
ment of Justice (DOJ), the Administrative Offices of the U.S. Courts (AOUSC), 
USSC, and with chief judges, chief probation officers, and representatives of U.S. 
Attorneys offices in seven judicial districts. A complete description of our scope and 
methodology can be found in our report. 
Background 

Individuals convicted of a federal crime can be ordered by the court to pay a fine 
or restitution at sentencing. Criminal fines, which are punitive, are to be paid in 
most cases to DOJ's Crime victims Fund. USSC Guidelines provide guidance on the 
minimum and mjudmum fine amounts to be imposed by the courts, based on the 
offense. In establishing the USSC, Congress sought, as one objective, uniformity in 
sentencing by narrowing the wide disparity in sentences imposed for similar crimi- 
nal offenses committed by similar criminal offenders. Fines may be waived if the 
offender establishes that he or she is unable to pay and is not likely to become able 
to pay a fine. MVRA reformed restitution law and now requires the court to order 
full restitution in certain cases to each victim in the full amount of each victim's 
losses, without regard to the offender's economic situation. Previously, as with fines, 
the court could waive restitution, in most cases, based on offenders' inability to pay. 
TTte Importance of the Judicial Circuit or District in the Likelihood of an Offender's 

Being Ordered to Pay a Fine or Restitution 
While many factors influenced whether an offender was ordered to pay a fine or 

restitution, the judicial circuit or district where the offender was sentenced was a 
major factor during fiscal year 1997. This variation among judicial circuits and dis- 
tricts occurred overall for all federal offenders sentenced under USSC Guidelines 
during that year; and, although occurring less, this variation persisted when we per- 
formcNa multivariate statistical analysis for federal offenders sentenced for four types 
of offenses. 

Most of the approximately 48,000 federal offenders sentenced under USSC Guide- 
lines in fiscal year 1997 were not ordered by the courts to pay a fine or restitution. 
About 19 percent were only fined by the courts, and about 20 percent were only or- 
dered to pay restitution. Of the offenders sentenced, about 2 percent were ordered 
to pay both fines and restitution. The total amount of fines and restitution ordered 
was over $1.6 billion dollars. 

The percentage of offenders ordered to pay fines or restitution varied greatly 
across the 12 federal judicial circuits and 94 federal judicied districts. Across dis- 
tricts, for example, the percentage of offenders ordered to pay fines ranged from 1 
percent to 84 percent, and the percentage of offenders ordered to pay restitution 
ranged from 3 percent to 49 percent. The hkelihood of an offender's being ordered 
to pay fines or restitution could have been three or more times greater in one fed- 
eral judicial district than in an adjacent district. 

An important factor in determining whether an offender was ordered to pay a fine 
or restitution was the type of offense committed. While 6 percent of offenders sen- 
tenced for immigration oflenses were ordered to nay a fine, almost one-third of prop- 
erty offenders were ordered to pay fines. Similarly, while 1 percent of drug offenders 
were ordered to pay restitution, almost two-thirds of fraua offenders were ordered 
to pay restitution. 

Besides the type of offense committed, other factors, based on our statistical anal- 
ysis, that were associated with whether an offender was ordered to pay included 
sex, race, education, citizenship, length of sentence, and type of sentence imposed, 
such as prison, probation, or an alternative. 

We controlled for all those factors for four specific types of offenses in our multi- 
variate statistical analysis, and the judicial circuit or district in which the offender 
was sentenced continued to be a m^or factor in determining whether an offender 
was ordered to pay a fine or restitution. For example, offenders convicted of fraud 
in the Eastern District of Pennsylvania, which includes Philadelphia, were 13 times 
more likely to be ordered to pay a fine and 3 times more likely to be ordered to 
pay restitution than fraud offenders in the Eastern District of New York, which in- 
cludes Brooklyn. Other examples include the following: 

• Offenders convicted of fraud offenses in the Middle District of Florida, which 
includes Orlando, were four times more likely to be ordered to pay restitution 
than those convicted of the same offense in the Central District of California, 
which includes Los Angeles. 
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• Offenders convicted of drug tra£5cking offenses were 99 times more likely to 
be ordered to pay a fine in the Western District of Texas, which includes San 
Antonio, thsm they were in the Southern District of California, which includes 
San Diego. 

• Offenders convicted of larceny offenses were 177 times more likely to be or- 
dered to pay a fine in the Middle District of Georgia, which includes Macon, 
than in the Southern District of Florida, which includes Miami. 

Some court officials and prosecutors provided explanations of why differences ex- 
isted among the districts. Some attributed the dinerences to the nature and type 
of offenses committed or types of offenders sentenced in the districts. Some officials 
believed that the culture, or management style, in the judicial district among the 
prosecutors and court officials contributed to whether offenders were fined or or- 
dered to pay restitution. The culture included how prosecutors and court officials 
worked together to identify victims and their losses, among other factors. 
The Effect of Mandatory Restitution Has Been Mixed, but Overall the Percentage of 

Offenders Ordered to Pay Has Declined 
Although the imposition of restitution for certain offenses became mandatory with 

the passage of MVRA, the percentage of offenders, overall, ordered to pay restitution 
during fiscal year 1997 actually declined to 12 percent for those who were covered 
by MVRA's provisions, down from 26 percent for those who were not. During fiscal 
year 1997, about 45 percent of offenders sentenced under USSC Guidelines were 
subject to MVRA's provisions, and 55 percent were not. 

MVRA's amendments are to be, to the extent constitutionally permissible, effec- 
tive for sentencing proceedings in cases in which the defendant is convicted on or 
fifter the date of enactment, which was April 24, 1996. However, because of an ex 
post facto issue, DOJ has issued guidelines that any provisions of MVRA for deter- 
mining whether to impose restitution or the amount of restitution would be applied 
only prospectively to offenses committed on or after April 24, 1996. In general, the 
ex post facto clause of the U.S. Constitution has been interpreted to prohibit the 
application of a law that increases the primary penalty for conduct after its commis- 
sion. For our analysis, we used DOJ's guidelines in determining whether an offender 
was or was not subject to MVRA's provisions. 

While the overall percentage of offenders ordered to pay restitution declined, our 
multivariate statistical analysis showed the following inconsistent results across the 
three types of offenses we analyzed: 

• The likelihood of an offender's being ordered to pay restitution for a larceny 
offense decreased by almost half; 

• The likelihood of an offender's being ordered to pay restitution for a robbery 
offense increased by almost half; and 

• The likelihood of an offender's being ordered to pay restitution for a fraud of- 
fense decreased slightly. 

In discussing our results, some court officials and prosecutors said that it was still 
too early to assess the ftill impact of MVRA. Some officials commented that time 
was needed to become fsmuliar with and implement MVRA, especially on the part 
of the Assistant U.S. Attorneys who prosecute cases covered by MVRA. Prosecutors 
in one district acknowledged that they were not yet fully implementing the law. In 
their written responses to a draft; of our report, both the Executive Office of the U.S. 
Attorneys and USSC cited training efforts planned for court officials and prosecutors 
on MVRA. DOJ, in their comments, acknowledged that, while a nmnber of steps 
have been taken, more remains to be done to increase the number of cases in which 
restitution is imposed. 

Although we selected larceny, fraud, and robbery because of the likelihood of a 
victim's being due restitution, a substantial percentage of offenders—about one-third 
to two-thirds of offenders sentenced—were still not ordered to pay restitution, even 
when their crimes were committed afl«r MVRA became effective. Court officials and 
prosecutors provided some reasons why restitution might not have been ordered in 
these cases. In some cases, stolen money or assete might have been recovered. In 
other cases, an offender might have paid the restitution prior to sentencing, remov- 
ing the need for a restitution order. Another reason cited by officials was that the 
offense might have been an attempted fraud or attempted robbery for which the of- 
fender was arrested prior to obtaining money fit)m the victim. Some officials also 
cited an exception to MVRA in ordering mandatory restitution, such as in cases 
where the number of victims is so large that it makes paying restitution impractica- 
ble. One district had a number of telemarketing schemes in which large numbers 
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of victims were defrauded of small amounts. It was not practical to identify all vic- 
tims and obtain restitution for them. 
ConclusioTis 

Although offender characteristics, type of offense, and the nature of the sentence 
played a role, the judicial circuit or district where an offender was sentenced was 
a major factor in determining the likelihood of an offender's being ordered to pay 
a fine or restitution during fiscal year 1997. This variation among judicial circuits 
and districts occurred overall for all federal offenders sentenced under sentencing 
guidelines during that year; and, although occurring less, this variation persisted 
when we performed multivariate statistical analyses for federal offenders sentenced 
under sentencing guidelines for four types of offenses. The large statistical variation 
among circuits and districts raises a question, on a broad level, about whether the 
goal of uniformity in the imposition of fines and restitution is being met. Under cur- 
rent conditions, offenders could be much more likely in some jurisdictions than in 
others to be ordered to pay a fine or restitution for the same type of crime. 

Although MVRA was intended to eliminate much of the discretion judges pre- 
viously had in waiving restitution for certain types of crime, the overall percentages 
of offenders ordered to pay restitution has declined. Of the three offenses we ana- 
lyzed, the percentages of robbery offenders ordered to pay restitution increased, 
while the percentages of larceny and fi-aud offenders decreased. However, there may 
be mitigating circumstances, such as recovery of stolen money that help explain why 
restitution was not ordered in a particular case. 

This concludes my prepared statement, Mr. Chairman. I would be pleased to an- 
swer any questions you or other Members of the Subcommittee may have. 

[Note: The completed report accompan}dng Mr. Stana's prepared statement. Fed- 
eral Courts: Differences Exist in Ordering Fines and Restitution (GAO/GGD-99-70, 
May 6, 1999) is in the files of the House Judiciary Committee's Subcommittee on 
Crime. Or visit http:/ lwww.gao.gov] 

Mr. McCoLLUM. Thank you very much, Mr. Stana, for telling us 
that. I have several questions that I do want to have answered this 
morning, if I could, and I know we have a little time. This is a very 
good report. The Judicial Conference, as you said, reviewed this 
and they have been somewhat critical of the methodology in the re- 
port. They have stated that since it is based on only 1 year's worth 
of sentencing that it cannot be really reflective of the true actual 
conditions out there. 

Is that something that you find a good argument, a plausible ar- 
gument? Would it be preferable if you had studied 5 years' worth 
of these things or what? 

Mr. STANA. With your permission, I would like to bring our chief 
statistician on the assignment up to the table to answer. This is 
the first time we have seen their critique and I think it is some- 
thing that maybe we ought to discuss in more detail. We looked at 
the Sentencing Commission's 1995 and 1996 data base in addition 
to the 1997 data bank. Our report contains only the 1997 data 
base. I would like to divide the argument into two parts. With re- 
spect to fines, we saw the same variations in the 1995 and 1996 
data base that we are reporting to you today on the 1997 data 
base. So in that respect we do have more than 1 year's data. The 
trends are there. >\^le more research is always helpful, I think 
that our findings are valid. 

With respect to MVRA, however, the 1997 data were the only 
data available. The 1998 data are still not available. So we believe 
that the 1997 data are instructive on what went on with MVRA fol- 
lowing its enactment. 

Mr. McCOLLUM. What about their criticism that you relied solely 
on Sentencing Commission data bases and that an independent re- 
view of the cases, which you have said would be too onerous, would 
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be the only way, in the Judicial Conference's view, that you could 
determine whether or not there really were valid reasons for vari- 
ations. 

Mr. STANA. I think doing a case-by-case analysis would always 
be educational and instructive. That is always true. The types of 
variations that we have seen across judicial districts, however, cer- 
tainly could not be answered by a preponderance of, say, inability 
to pay cases being in one district or another. We saw districts that 
were next to each other where we had great variations. We had 
districts that had substantial statistical cell sizes for certain crimes 
that were in similar districts, such as the Eastern Pennsylvania 
and Eastern New York, where there were vast differences that 
really could not be explained by one universe having a preponder- 
ance of one tjrpe of case or offender than the other. 

So to some degree, I think their point is valid. As I said, addi- 
tional research of that variety would always be instructive. I don't 
think that it explains the variation. 

Mr. McCoLLUM. They also complain that you focused only on the 
number of cases in which fines or restitution were imposed rather 
than the amount that was imposed on the given case, therefore it 
is impossible to determine from the report whether the total 
amount of restitution imposed has increased under the MVRA. Is 
that a valid criticism? 

Mr. STANA. We did not look at the amount of restitution ordered. 
I think if we were to do that we would have to also go into the case 
with a little more detail than was reflected in their critique to de- 
termine whether the full amount was actually identified and or- 
dered, not just the amount ordered. We were trying to see how 
MVRA was being implemented in the types of cases where one 
would think it should have been ordered, not the amount being or- 
dered. 

Mr. McCoLLUM. That is fair. Can you tell us which of the 12 
Federal circuits are among the lowest in ordering the payment of 
criminal fines and restitution and which are among the highest? 

Mr. STANA. The report, I believe on page 11, figure 2, shows by 
circuit the percentage of offenders ordered to pay fines. You can see 
from this figure that the D.C. Circuit is the lowest. The two highest 
circuits would be the seventh and the third. You can see the vari- 
ation on the chart. It almost looks like a suspension bridge if you 
connected the dots. 

Mr. McCoLLUM. I can see that there. So that is by circuit. If we 
needed to, we could dig in and find it by district, I gather? 

Mr. STANA. Let me you through our analysis of fraud offenses. 
I don't know if you are restricted by time. Let's go to Table 1.7, and 
if I might, I would have Wendy Ahmed, our statistician, explain 
the analysis. 

Mr. SCOTT. Do you have a page number? 
Mr. STANA. Yes, page 42. Sometimes when you have a statistical 

report like this, your eyes can glaze over. But these statistics really 
are easy to understand once you have someone guiding you through 
them. 

Mr. McCoLLUM. If you would, please, Wendy. 
Ms. AHMED. Table 1.7 on page 42. What we have here is a model 

of the likelihood of fraud offenders being ordered to pay fines or 
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restitution. What we see here is, for example, in Pennsylvania 
East, offenders have 18 times the likelihood of being ordered to pay 
fines than in South Carolina. Along those same lines, in Pennsyl- 
vEinia East fraud offenders are six times as Ukely to be paying fines 
than in Florida South. 

So these numbers are the odds ratios, which means that it is the 
difference between the two districts ordering restitution or fines 
compared to not ordering restitutions or fines. 

Mr. STANA. YOU could see how the math would be done. For ex- 
ample, in Pennsylvania East, the factor shown under model 2 is 18. 
We could use Florida Middle as an example. That is your district. 

Mr. McCoLLUM. That is true. 
Mr. STANA. If you divided 2.37 into 18, you find that you are nine 

times more likely in Pennsylvania East to be ordered to pay a fine 
than you would be in Florida Middle. You can do the math all the 
way down the line that way. 

Mr. McCOLLUM. Is this based as well on numbers of cases? For 
example, maybe there was only one fraud case in the Middle Dis- 
trict of Florida and there were 10 of them in Pennsylvania or vice 
verse? Is that a factor at all? 

Ms. AHMED. In Florida Middle, there are 228 fraud cases sen- 
tenced in 1997. There are 225 in Pennsylvania East. 

Mr. McCOLLUM. So it is a real good comparison in that regard. 
Ms. AHMED. These are. 
Mr. STANA. In picking the four crimes that we did, and Rich 

Griswold could explain this in more detail, we tried to confine our 
analyses to crimes where there were many offense categories, many 
offense occurrences in each statistical cell. This is why we did not 
analyze mail fraud or another crime where there weren't as many 
offenders. But there were large numbers of offenders in the four 
categories we studied in each of the 94 judicial districts. 

Mr. McCOLLUM. Okay, good. I will yield to Mr. Scott. I have 
taken my 5 minutes and we will come back if we want to ask more. 
Please, Mr. Scott. 

Mr. SCOTT. Thank you. Mr. Stana, you indicated that you did not 
look into the amounts, you just looked at the amounts ordered? 
Whether there was an order or not, the amoimt ordered? 

Mr. STANA. Yes. 
Mr. SCOTT. You did not look into whether or not anything had 

been paid? 
Mr. STANA. NO, although that would be an interesting study. If 

you would like some more information on that, we could study the 
collection of fines and restitution and report our results at another 
time. 

Mr. SCOTT. Because if two judges, one ordered the fine and the 
other one didn't and the guy that was ordered a fine or restitution 
never paid, that would end up being the same thing; but on your 
report the judge would at least get credit for having made the 
order? 

Mr. STANA. We didn't check whether the payment was madem, 
but that would be an interesting analysis. 

Mr. ScoiT. Did you look at the likelihood of whether or not in- 
carceration had been ordered, that is if someone had been sent to 
jail? 
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Mr. STANA. Yes, we did. We controlled for that factor among oth- 
ers. Let's go back to Table 1.7 on page 42. The difiFerence between 
the model 1 and model 2 columns is that model 1 is a raw number 
that doesn't take into account those factors or the pull of those fac- 
tors on a sentencing decision. Model 2 does. If you look further 
down the table where it says offender characteristics, it shows the 
effect of these different variables on whether a fine or restitution 
was ordered. Wendy, do you want to explain these? 

Ms. AHMED. AS Mr. Stana said, we controlled for all of these 
other characteristics. For example, if you were sentenced to prison 
for a fraud offense, you could see that you are 70 percent less likely 
to pay a fine  

Mr. SCOTT. Where is the 70 percent? 
Ms. AHMED If you look at prison versus probation, under sen- 

tence characteristics, on page 43 at the second half of the table. 
Mr. SCOTT. That is the last nimiber, the 7.71? 
Ms. AHMED. It is a .35 under model 2, under fines, across from 

prison versus probation. 
Mr. STANA. Right under the bold title that says sentence charac- 

teristics. 
Ms. AHMED. YOU are only .35 times as likely to be ordered to pay 

a fine if you are sentenced to prison over probation. An important 
thing to understand here is that these other factors do have some 
effect on the ordering of fines and restitution, though they aren't 
explaining away the bigger differences that we see across districts, 
and also across circuits in some of the other tables, for the various 
crime types. 

Mr. SCOTT. YOU are I guess one-third as likely to have a fine im- 
posed if you are sent to prison in those districts where they are 
sending more people to prison; you would expect one-third as much 
fines to be given. 

Mr. STANA. Another way to look at that, Mr. Scott, is to look at 
the difference between the outcomes of model 1 and model 2. You 
see that the likelihood of being ordered to pay a fine or restitution 
does change when you consider all of these factors. Let's go to the 
bottom of page 42 again. For example, if you look under model 1, 
which does not consider things like sentencing characteristics and 
different demographic characteristics, in Pennsylvania East, you 
are five times more likely than in South Carolina to receive a fine 
for a fraud offense. Once you consider all of these other factors, you 
become 18 times more likely to be sentenced to a fine with a fraud 
offense, as shown in the model 2 coliunn. So the criticism that the 
analysis does not take into consideration these factors isn't valid, 
although we are not disputing the fact that a case-by-case analysis 
might other information. When we controlled for all of these factors 
statistically, the variances that we found among judicial districts 
certainly did not go away. In some cases they were exacerbated. 

Mr. SCOTT. Whether or not a specific victim had been identified, 
how did that fit into the chart? 

Mr. STANA. I am sorry. 
Mr. SCOTT. Whether or not an identifiable victim, whether or not 

there was an identifiable victim and whether or not there was, in 
fact, a loss that was not—for example, I think one of the criticisms 
was that it was armed robbery and they caught you on the way out 



13 

the door and they got the money back. You are not going to have 
restitution in that case. 

Mr. STANA. We beUeve those kinds of situations tended to even 
out across districts, based on discussions with court officials about 
the caseloads. But what also emerged from these discussions was 
the importance of the culture of the district. 

Rich, would you please explain what the officials told you about 
the cultures and what some of the people that you interviewed said 
the differences were between, say, a New York district where they 
once worked and the northern California district where they now 
work? 

Mr. GRISWOLD. I just want to comment briefly on the concern 
that we had there was just one year of information on fines and 
restitution ordered. We also had the Sentencing Commission data. 
The Sentencing Commission prints a book every year that has ag- 
gregate statistics that show variation by districts in fines and res- 
titution ordered. Thus, we had severad years showing variation by 
district for fines eind restitution combined. But as Rich said, we 
were presented with all of these factors why these variations might 
exist. So we wanted to do a much more sophisticated analysis. We 
controlled for all of these factors in our analysis and we still could 
not explain away the variations. In other words, the variations that 
persisted over the years continued when we did the more sophisti- 
cated analysis. 

So we felt that we had to also go out and talk to court officials 
and prosecutors to find out why these variations existed. We asked 
them if they could provide us with some insights. We went to the 
Northern District of California, where there were prosecutors who 
had transferred fi-om the Eastern District of New York. They com- 
mented on how different the culture was in the U.S. Attorney's of- 
fice in San Francisco than it had been in Brooklyn. They said in 
San Francisco they mixed the civil and criminal attorneys together, 
whereas in the Eastern District of New York they were kept sepa- 
rate. In San Francisco the civil attorneys, who were focused very 
much on identif3dng monetary losses, aided the criminal prosecu- 
tors in identifying individuals and circumstances where there 
might be a victim and losses. They said there was more of an em- 
phasis on making sure you identified the victim and making sure 
you identified the loss. 

Another brief analysis on culture was actually done for us by two 
chief probation officers, one in the Northern District of California 
and one in the Central District of California. What the chief proba- 
tion officer found when he looked at bank robbery, which is a sub- 
set of our armed robbery statistic, was that in the Northern Dis- 
trict of California restitution was being ordered in every case if 
there was a loss identified by the probation officer in a presentence 
report. But in the Central District of California the chief probation 
officer found that even if the probation officer had recommended 
that restitution should be ordered in a pre-sentencing report to the 
judge, the recommendation was not always being followed by the 
judge at sentencing. So in one district, the judges always followed 
the probation officer's recommendations on restitution and in an- 
other district they did not. 
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Those were some of the cultural differences that were brought up 

to us as we went around and talked to the different judges, pros- 
ecutors and probation officers. 

Mr. SCOTT. Mr. Chairman, I had another question. 
Mr. STANA. Mr. Scott, could I answer one other question? You 

asked us before whether we identified the victim losses in our 
study. I was just reminded that we tried to use the loss data in the 
U.S. Sentencing Commission data base to do that. The Sentencing 
Commission individuals who were responsible for maintaining the 
data base told us that the data werent very reliable, that in some 
cases the data were missing or they just weren't entered into the 
system. So we did not calciuate it because it would have given us 
a figure that was highly suspect. 

Mr. SCOTT. When a judge sentences a defendant, you have got 
fines, costs, restitution, and incarceration. All of that is in the sen- 
tencing order? 

Mr. STANA. Yes. 
Mr. SCOTT. If they vary from the sentencing guidelines, they 

have to have a finding that they are varying fi-om the sentencing 
guidelines; is that right? 

Ms. MONTGOMERY. With regard to restitution, it does not have to 
be ordered if there is no identifiable victim. That is not going out- 
side of the guidelines. 

Mr. SCOTT. Well, if we are talking about sentencing, if you as- 
sume that they are complying with the sentencing guidelines, then 
they ought to be having imiform sentencing. If they are not comply- 
ing, we ought to ask the Sentencing Commission why not. 

Mr. STANA. That would be an interesting question. 
Ms. MONTGOMERY. Under the statute and the guidelines, the in- 

ability to pay is a reason to not impose a fine. 
Mr. SCOTT. The ability to pay is how much the fine should be. 
Ms. MONTGOMERY. YOU can also just waive the imposition of a 

fine if the defendant establishes that they have no ability to pay. 
Mr. STANA. That is another factor that was raised in the critique 

offered by the AO, that the ability to pay should have somehow en- 
tered into our analysis. There is no good ability to pay information 
in the USSC data base. We did attempt to triangulate it by looking 
at education level, size of family, and other factors. We derived a 
rough approximation of ability to pay that way. But again, when 
we controlled for that, we just didn't find that it accounted for the 
variation among districts. It just didn't statistically matter that 
much. 

Mr. SCOTT. But if we are going to do anji;hing about it, it seems 
to me that the Sentencing Commission would be where we would 
want to look rather than the statutory language; is that right? 

Mr. STANA. I think there are a couple of things that could be 
done. One, the Department of Justice and the AO have mentioned 
educational initiatives that they have under way to inform the in- 
terested parties about the MVRA and what needs to be done. That 
certainly would be useful. As Rich Griswold pointed out, we saw 
differences in practices across different districts. In some districts, 
fix)m the judge down to the working level, the expectation was that 
victims' losses would be identified and where they could identify a 
victim and a loss, it was expected that a restitution order would 
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be made. They would make a serious effort to do those things. In 
other districts we found that they resigned themselves that the vic- 
tim's losses wiU never be identified, will never be collected, and 
that it was better to move on. So they didn't order restitution as 
often as the others. 

Mr. SCOTT. Were you able to determine whether or not there was 
a difference—I understand there was a gradual implementation of 
the MVRA, that they had had education in some circuits and 
hadn't gotten around to it in others. Were you able to discern any 
difference after the educational process had been finished? 

Mr. STANA. NO. We took the data that were available for fiscal 
year 1997. 

Mr. SCOTT. Do you have any—do you want to comment on why 
the orders of fines and restitution went down after the MVRA 
passed? 

Mr. STANA. It is counterintuitive. It is puzzling. To some extent 
it might be accounted for by the t5T)e of caseload that existed after 
MVRA went into effect compared to before MVRA. For example, 
there might have been more immigration cases or drug cases where 
restitution is less likely in the post-MVRA caseload. But even when 
we tried to control for that possibility, the post-MVRA results 
didn't bring to the level we saw in the pre-MVRA period. It is puz- 
zling. You would have thought that it would have made a dif- 
ference, but it didn't appear to make the difference that was antici- 
pated. 

Mr. SCOTT. Thank you, Mr. Chairman. 
Mr. McCoLLUM. I have some more questions. Mr. Canady, do you 

want to ask yours first? 
Mr. CANADY. NO. 
Mr. McCoLLUM. First of all, in examining the data, there are 

some examples, of course, you have given us already of some big 
differences here in the ordering of fines and restitution between the 
districts. One I am curious about is there is only 1 percent of all 
drug offenders were required to pay fines in the Southern District 
of California, but 22 percent were required to do so in the Southern 
District of Texas. Do you have any explanation of why that is the 
case on that particular one? Is that one that you can refer to and 
find in your tables there? 

Mr. GRISWOLD. That is something that totally puzzles me. 
Mr. McCOLLUM. No good reason for that? 
Mr. GRISWOLD. I can't think of any good reason. 
Mr. McCOLLUM. It looks like twice as mainy offenders in Dallas 

are ordered to pay restitution in robbery cases than in Los Angeles. 
That is just an interesting statistic. That doesn't make sense. You 
would think that Dallas and Los Angeles would be comparable in 
that but they are not. No good explanation for any of that? 

Mr. STANA. No. As I said, we controlled for all of the variables 
we felt we could control for statistically, and this situation exists. 

Mr. McCOLLUM. You refer to the culture problems there. Can 
anybody elaborate, Mr. Griswold or otherwise, on the U.S. attor- 
neys being a part of the problem? Because Judge Kazen refers to 
that in his Judicial Conference report. He is kind of saying that 
this is a U.S. attorney problem principally. Is that the culture prob- 
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lem that we are talking about or is there more to it than what 
Judge Kazen seems to be implying? 

Mr. GRISWOLD. I think it relates to the cultxire. The office culture 
is something that you have to pick up when you walk into an office 
and you talk to people. You try and find out how they operate. The 
best insight I got was where prosecutors had transferred between 
offices and they could see the difference in the cultures of the two 
offices. That includes, as the judge is pointing out, what the of- 
fender is charged with. You must sure you identify the victim, and 
make sure you identify the loss diuing the plea agreement. Be- 
cause most cases are handled by plea agreement and are not going 
to go to trial, somebody has to speak up for the victim when that 
plea agreement is put together. 

In the Northern District of California the prosecutors felt that 
there was just more of an emphasis to make sure that that victim 
and the losses were identified and put into that plea agreement 
than there was in the district from which he had come. 

Mr. McCOLLUM. So in other words, since such a large number of 
these cases involved plea agreements that involved recommenda- 
tions of the U.S. Attorney to judges, those variations in the rec- 
ommendations could account for—the plea agreements could ac- 
count for a good deal of this disparity. Is that a fair assumption? 

Mr. GRISWOLD. I think Judge Kazen makes a good point there. 
Mr. STANA. Just to amplify, it is not only the judge who is re- 

sponsible here. It is true that some judges in one district were 
given the recommendation to make a restitution order but declined. 
But I think it is also an issue for the working level staff, which I 
think is what you are getting at. It is how the U.S. attorneys work 
with the probation office, and how everyone works together with an 
attitude and an expectation that they are going to identify victims 
and their losses, n you have an attitude of resignation, of, gee, we 
are just not going to be able to do this, it is too hard, they are 
never going to pay it, what is the use, then you just won't see the 
numbers of restitution orders. 

Mr. McCOLLUM. Are there any statistics or any information in 
the data base in what you have done that would reflect the dif- 
ferences in districts based upon some of them having, say, a fraud 
area, many more cases that the judge actually went through trial 
on as opposed to the plea bargain, or is the plea bargain just 
roughly comparable to the same number of cases in every district 
across the country, so there is not a variable that is of any signifi- 
cance? 

Mr. STANA. We didn't see a variable like that to add into our 
analysis. 

Mr. McCOLLUM. One other question that I had was in your testi- 
mony—I don't think this was asked—you state that only 2 percent 
of all offenders are being ordered to pay both a fine and a restitu- 
tion. I am curious not only why the numbers are so low, but also 
aren't the purposes of the fine and restitution different? It would 
strike me that there ought to be some real differences here between 
a fine and restitution. I don't know whether there are distinctions, 
whether your report and study shows and reflects this and what 
it reflects, whether or not there is any more emphasis now on res- 
titution than on a fine; if somebody can afford to pay only so much, 
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are the judges, are the courts, are the U.S. attorneys, and the pro- 
bation officers recommending restitution over a fine, first, and, 
therefore, in cases of ability to pay there are lower fines and higher 
restitution? I am just curious aoout that variable and also why the 
2 percent, why both is so low. Maybe that is the reason. I just don't 
know. 

Mr. STANA. We attempted to control, I believe, for the type of 
sentence, the sentence characteristic, correct? 

Ms. AHMED. Yes. We controlled for prison over probation, and 
then any kind of alternative sentence being imposed as well as the 
length of the sentence. 

Mr. STANA. Are you are asking if one were sentenced to pay a 
fine, then one wouldn't be sentenced to restitution or vice versa, be- 
cause they are mutually exclusive? That is not so. If you look imder 
alternative sentencing, page 43 at the top of the table, that is 
where we would show whether a fine was ordered in the restitution 
case. You can see it did have an impact but, again, it wouldn't ex- 
plain the variation. The 2 percent ordered to pay both a fine and 
restitution is included in the 19 ordered to pay a fine and the 20 
percent ordered to pay restitution—it is not admtional to those two. 
As to why that percentage is so low, aside from the statistics we 
are citing, it is difficult to say. 

Ms. Mo^^^GOMERY. One point is, technically, under the law, res- 
titution takes priority over fines. So in terms of imposition of fines, 
you have to take into account if it would get in the way of paying 
restitution. 

Mr. McCOLLUM. You follow up. Go ahead. 
Mr. SCOTT. I think what you just said is that restitution comes 

first? 
Ms. MONTGOMERY. Right. 
Mr. SCOTT. SO you are not getting in the way of restitution in 

terms of whatever you have got goes first to restitution. So impos- 
ing a fine would not get in the way of a victim being compensated? 

Ms. MONTGOMERY. Right. As Rich Stana said, they are not mutu- 
ally exclusive. You can certainly be ordered to pay both. But under 
the law, if there is a limited amount of money the restitution would 
have priority. 

Mr. STANA. There is no ability to pay determination for restitu- 
tion as there is for fines. 

Mr. McCOLLUM. I am disturbed that the report shows that less 
than half of the ft"aud offenders are being ordered to pay restitution 
in the Central District of California—of course, that is Los Ange- 
les—and the Eastern District of New York, Brookls^i. And in Man- 
hattan the percentage is just 51 percent. That is really low for 
fi-aud, it seems to me, of that particular crime. Is there any expla- 
nation? Is these particular districts ones that you actually looked 
at or talked to somebody in? Do we know? 

Mr. GRISWOLD. We did talk to people in those districts. Fraud is 
a percentage that really puzzles me because on the previous work 
that I did, I looked at aoout 500 cases. Whereas in robbery you 
might recover the money, in ft"aud I didn't see many cases where 
you would get the money back. It was missing by the time the per- 
son was apprehended. I don't know why the fraud numbers are so 
low in these cases. It may be accounted for in some cases by at- 
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Still, I don't think that is half the cases. I don't know why it is so 
low. 

Mr. McCoLLUM. One of the questions that you might have gotten 
in the field discussions that I am curious about too is you are prob- 
ably aware that U.S. attorneys are required to have victim witness 
coordinators. I don't know if these individuals are dropping the ball 
or not. Are you familiar with the fact that they have such a person, 
such an entity within the U.S. Attorney's offices, so-called witness 
victim coordinators? 

Mr. GRISWOLD. I am familiar with them. We usually talk to 
someone in the Criminal Division and the victim witness coordina- 
tor was usually not—well, I don't remember every  

Mr. McCOLLUM. It is just something that we need to pursue be- 
cause this is the tjrpe of individual that I envision, whether it is 
true or not, who would be involved or should be involved in the 
U.S. Attorneys office in trying to make some of the restitution hap- 
pen inside the shop. Maybe that is a failure, too. But we have no 
information that you have on that. 

Any other questions anybody wants to ask? Mr. Scott, Mr. Can- 
ady. 

Mr. SCOTT. Just a follow-up on the fraud. Does insurance make 
a difference, whether or not the fraud may have been covered by 
insurance? 

Mr. GRISWOLD. Then the insxu-ance company would become the 
victim. 

Mr. ScOTT. And that the judge might be less concerned about the 
insurance company than he would some hapless individual? 

Mr. GRISWOLD. I don't think under restitution you are allowed to 
make that distinction. If there is an identifiable victim, the judge 
should order restitution. 

Mr. ScOTT. The judge should. But you wouldn't have noticed— 
that wouldn't have been part of data that you would have been 
looking at? 

Mr. STANA. No, If there is an identifiable victim, as Rich 
Griswald pointed out, there should be a restitution order. I don't 
know that we would have any information to say whether it would 
make a difference whether it was an individual or a corporation 
who was the victim. 

Mr. SCOTT. Thank you. 
Mr. McCOLLUM. Anything, Mr. Canady, that you wish to ask? 
Mr. CANADY. No. 
Mr. McCOLLUM. I want to make an observation in closing, and 

that is that first of all, you did a very fine job. I know that there 
are always things you could do more and that is what the Judicial 
Conference analogy is pointing out, there is no way for this to be 
complete. But the point is that you have demonstrated, I think, to 
everybody's satisfaction on this committee that there is a problem 
here of sizable proportions. There is something wrong with this 
much disparity. This is something the Judicial Conference really 
needs to look into. It is something that the Justice Department 
needs to look into and the U.S. Attorney's offices and with proba- 
tion officers. We are not going to get to the bottom of that today, 
but it is a road map. 
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For example, if you look at yoiir table on page 33 starting there, 
of all of the districts on finding restitution and just glance at those 
sheets, the disparity—I know that you pointed out two or three, 
but the disparity is just all over the board. While we wouldn't ex- 
pect it to be absolutely uniform and surely there are plenty of rea- 
sons why in a given case you would have a variable that would 
make it exaggerated perhaps; to have this much as you pointed out 
does not make for good justice. It is not fair. There is something 
wrong here, especially if the victim's restitution provisions that we 
passed. The mandatory provisions are not resulting in a greater 
emphasis on restitution. Then either the coordinators aren't doing 
their jobs that we think they are in the U.S. Attorney's office or 
there is a failure as you pointed out in the system, the operation 
between the probation officers and the U.S. Attorneys or the plea 
bargaining is in the way. 

I don't know what the answer is, and I know that you don't ei- 
ther. But it does give us a lot of materieil with which to inquire and 
further do our job of oversight on the coiurt system in the area of 
our juvenile—not juvenile, but our criminal justice system. So we 
want to thank you for this. 

Mr. Scott. 
Mr. ScoTT. Mr. Chairman, one of the groups you left out in your 

list of people that we might want to hear from is the Sentencing 
Commission. 

Mr. McCoLLUM. Absolutely. I agree. You pointed it out earlier. 
They have a role to play in this, too, because I am sure they are 
concerned of the outcomes, that their guidelines are not necessarily 
getting the results that perhaps they would want either. I don't 
know whether they are. Did anybody here interview the Sentencing 
Commissioners in any way? Was that part of your report? 

Mr. STANA. We spoke extensively with their data base managers 
and talked about the dimensions of the system and what you can 
say with it and what you can't say with it, which variables were 
reliable and which ones weren't. As far as talking to the commis- 
sion staff, we did not, right? 

Mr. GRISWOLD. We talked to some of the staff. 
Mr. McCOLLUM. The only reason that I ask that is as a predicate 

to, obviously, our need to get with the Sentencing Commissioners 
and the staff and determine what their perspective is on this and 
what their take is on it. They should be very concerned about this 
and share that concern since this is a variable that is too great for 
normalcy. 

Mr. Gfiekas, we were just about to conclude this hearing. What 
this is about, as you may be aware, is the General Accounting Of- 
fice, they have just given us a report that is rather startling, which 
demonstrates an extraordinary variation on fines and restitution 
throughout the districts and the circuits in the country in four 
major crime areas in the study they have done. It is almost incom- 
prehensible how this could be. The fact of the matter is that res- 
titution actually is down in the Federal system in the year or so 
since the Mandatoiy Victim Restitution Act has been law rather 
than up when our intent was to get it up. If you have any ques- 
tions or wish to inquire, you are certainly welcome. 
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Mr. GEKAS. NO, but your comments lead me to comment on the 
fact that when we instituted sentencing guidelines several years 
back, we did so partially on the hope that disparity in sentencing 
would be reduced nationwide. That would carry with it, you would 
think, a reduction of disparity of fines, restitution, and other sanc- 
tions. And what you are sa)dng to me—I have not read this yet— 
leads us to be puzzled about that. 

Mr. McCOLLUM. That disparity is as wide or wider than ever, it 
looks like, and it is extraordinary. So we have a lot more to do but 
you have the given us the blueprint and that is all we could ask 
for. We thank you, all four of you, for coming out today. 

Mr. STANA. Thank you, Mr. Chairman. 
Mr. McCoLLUM. The hearing is adjourned. 
[Whereupon, at 10:27 a.m., the subcommittee was adjourned.] 
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MATERIAL SUBMITTED FOR THE HEARING RECORD 

PREPARED STATEMENT OF GEORGE P. KAZEN, CHIEF JUDGE, UNITED STATES 
DISTRICT COURT FOR THE SOUTHERN DISTRICT OF TEXAS 

Mr. Chairman and Members of the Committee, I am George P. Kazen, Chief 
Judge of the United States District Court for the Sou them District of Texas. I am 
providing this written testimony to you today in my capacity as Chairman of the 
Committee on Criminal Law of the Judicial Conference of the United States. On be- 
half of the Judicial Conference, I appreciate the invitation to testify. 

As you requested, I wiU discuss the recent report of the CJeneral Accounting Office 
("GAO") entitled Federal Courts: Differences Exist in Ordering Fines and Restitution 
(the "Report"). We have reviewed a draft copy of the Report provided to us by the 
GAO. For reasons that I will describe, we believe that the Report is of limited value 
due to the short time period studied, the necessarily small database of cases upon 
which it was based, £md the methodology employed in carrying it out. We also be- 
lieve that the Report's usefulness is limited because the study on which it is based 
was conducted prematurely. Nevertheless, I will describe the efforts being under- 
taken by the judicial branch to implement the Mandatory Victim Restitution Act of 
1996, Pub. L. No. 104-132, 110 Stat. 1214 (codified as amended in-scattered sections 
of 18 U.S.C.) ("MVRA") toward the goal that fines and restitution be equitably im- 
posed nationwide. This goal is important to us. As you know, the members of the 
federal judiciary share your profound concern for the victims of crime, and the judi- 
cial branch has diligently taiken steps to enhance our efforts in this area, particu- 
larly with regard to victim restitution. 

Although the Report suggests in its title that differences exist in ordering fines 
and restitution across judicial circuits and within circuits, the Report falls short in 
articulating the reasons for the differences other than noting that it may be too 
early to see the full impact of the MVRA and that there may be mitigating cir- 
cumstances which explain why restitution was not always ordered. 

As the GAO itself apparently recognizes, absent a lengthy analysis of many cases 
from every district in tne country, it would be impossible to have a credible expla- 
nation for why fines and restitution orders would vary widely from one district to 
the next. A good deal of variation may be entirely appropriate, especially since in 
cases involving offenses not covered by the MVRA, the imposition and amount of 
restitution is left to the sound judgment of the court, based upon the facts and cir- 
cumstances of the individual case. We simply do not know if such variation is appro- 
priate, given the information available to us now. However, we firmly believe that 
one should refrain from making hasty policy decisions or far-reaching conclusions 
based upon this Report because of problems with its approach. 

It is our understanding that, in preparing this Report, the GAO relied upon data 
from the United States Sentencing Commission's ("Sentencing Commission") data- 
base for fiscal year 1997 (data representing guideline sentencing during the period 
between October 1, 1996 and September 30, 1997) to identify the percentage of of- 
fenders who were or were not ordered to pay fines and restitution, and to document 
changes in the rate at which offenders were ordered to pay restitution before and 
after the MVRA The GAO also attempted to identify percentage differences across 
judicial circtiita and districts in the number of offenders who were or were not or- 
dered to pay fines or restitution. The Report also summarized court ofiicials' opin- 
ions about possible reasons for the differences. 

In order to determine the percentage of offenders ordered to pay fines, it is our 
understanding that the GAO analyzed larceny, fraud, and drug trafficking crimes 
because of the large number of offenders sentenced. Likewise, to determine the per- 
centage of offenders ordered to pay restitution, the GAO analyzed robbery, Isutjeny, 
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and fraud crimes because there were a large number of offenders sentenced, and 
these crimes typically result in identifiable victims. 
The Report's conclusions are of limited value due to the limited time period studied, 

the resulting constrained database generated, and methodologies employed in its 
analysis. 

One of the most significant problems with the Report stems from the fact that 
it is based upon only one year's data. The GAO relied only upon data fix>m the Sen- 
tencing Commission's database for fiscal year 1997. One year is a very narrow win- 
dow through which to examine this area. In view of all of the variables considered 
by the GAO, compared to the total number of defendants sentenced, the usefulness 
of the data frora this study is, at best, somewhat marginal. 

The data studied is too narrow in other respects, as well. The GAO relied solely 
on the Sentencing Commission database. It did not conduct an independent review 
of case files, noting that a review of court case files would have been time consum- 
ing. Such a study would indeed be time consuming and costly, but it would be the 
only way to provide a legitimate response to the inquiry. To my knowledge, the only 
entity within the judicial branch that would have a reasonable ability to perform 
such a study would be the Sentencing Commission, since it routinely collects from 
all courts presentence reports and judgments with statements of reasons how the 
sentences were determined. In any event, the Report does not consider prosecutorial 
decisions nor district or circuit court decisions, which could cause differences in 
when and how restitution and fines are ordered. For example, by relying only on 
Sentencing Commission statistics, it is impossible to ascertain if the courts made 
findings regarding disputes as to the proper amounts of restitution allowable. Also, 
in certain complicated telemarketing schemes with large numbers of victims, the 
courts might have made factual and legal findings that determining restitution 
would result in the complication and prolongation of the sentencing process to the 
extent that it outweighed the needs to provide restitution to victims. The GAO con- 
ceded that it did not review relevant district and circuit case law in this area, mak- 
ing it impossible to determine whether a particular court imposed, or failed to im- 
pose, restitution and fines according to prevailing law during this period. In addi- 
tion, without an independent review of case files, it is difficult to confirm if stolen 
money or assets were recovered, if restitution was paid prior to sentencing, or if the 
offense did not actually result in a financial loss because it was merely an at- 
tempted offense or a conspiracy that did not succeed. 

The Report's methodology also fails to account for significant factors that could 
have a substantial effect upon the imposition rate of fines and restitution. For exam- 
ple, the Report fails to take into account prosecutorial charging and plea decisions 
or varying rates at which specific types of cases occur in particular district and cir- 
cuit courts. Charging and plea decisions have a critical impact on the losses subject 
to restitution, since only losses resulting from the offense for which the defendant 
was actually convicted may be awarded under the current reading of the statute. 
Moreover, the Report does not consider the impact that a defendant s indigency may 
have upon imposition of fines and restitution. Specifically, the Report did not take 
into account how many offenders sentenced under the sentencing guidelines during 
the period of October 1, 1996 through September 31, 1997 had appointed counsel 
due to their inability to pay an attorney. According to statistics compiled by the Ad- 
ministrative Ofiice of the U.S. Courts ("Administrative Office"), defendants qualified 
for court-appointed counsel pursuant to the Criminal Justice Act, 18 U.S.C. § 3006A, 
("CJA") in almost eight-five percent (85%) of the cases in fiscal year 1997. As such, 
fines and restitution rates of approximately twenty percent (20%) would indicate 
that the courts are properly considering the defendant's ability to pay when impos- 
ing discretionary restitution or fines, since both must be based upon a defendant's 
ability to pay. Similarly, it cannot be determined from the data how many defend- 
ants were deportable aliens, who appear in ever increasing numbers. 

Finally, the Report only focused on numbers of cases in which fines or restitution 
was imposed, rather than on the amount that was imposed in a given case. There- 
fore, it is impossible to determine from the Report whether the total amount of res- 
titution imposed has increased under the M\TIA. Simply reporting the number of 
cases in which restitution is imposed will not reflect whether courts were imposing 
partial restitution pre-MVRA, but full restitution post-MVRA in similar cases. The 
only way to determine the impact of the MVRA on the amount of restitution being 
ordered would be to study the facts underlying the cases compared to the dollar 
amounts of restitution imposed. In fact, according to data published by the Depart- 
ment of Justice, (DOJ) the amount, of restitution imposed since the MVRA has sky- 
rocketed. In fact, DOJ statistics reflect that the criminal debt imposed owing to 



third parties in FY 1997 increased by more than $1 billion during FY 1997. U.S. 
Dept. of Justice, U.S. Attorneys Annual Statistical Report, FY 1996 and FY 1997. 
Tfie Report's conclusions are of limited value because the study was premature. 

As noted in the Report, the MVRA was enacted on April 24,1996. Due to ex post 
facto considerations, most courts have held that a defendant is not subject to the 
provisions of the MVRA unless the oflfense occurred after the enactment date. The 
period studied was a classic tremsitional period during which the courts were prob- 
ably dealing with a mix of cases under both old and new restitution law. Moreover, 
the courts, as well as the U.S. Attorneys offices, were and still su-e learning about 
these new restitution provisions and how to properly implement them. In some re- 
spects these provisions are somewhat ambiguous. For example, the case law regard- 
ing losses subject to restitution under the previous version of the statute is complex 
and inconsistent. The MVRA introduces new definitions of the term "victim" that 
will affect the analysis of loss. It will take some time before the law develops suffi- 
ciently to yield consistent results. 

Indeed, the problem with beginning the study during this transitional period was 
exacerbated by the GAO's own choice of offenses to analyze. Typically, roobery, lar- 
ceny, and fraud cases are complex offenses, requiring months, if not years, of inves- 
tigation before arrests are made. Moreover, under current case processing, once an 
arrest or an indictment is filed, an additional twelve to eighteen months may pass 
before sentencing. As a result, the number of defendants subject to the MVRA provi- 
sions (and, thus, the impact of the MVRA) within the pool of data examined by the 
GAO is difficult to quantify. Certainly, more reliable data could be generated by 
studying the impact of the MVRA once it has been established for a reasonable pe- 
riod of time. 
The judicial branch is continuing to take steps to implement the MVRA and enhance 

the collection of fines and restitution. 
The judicial branch has diUgently taken steps to implement the MVRA, educating 

court staff about the need to ensure that restitution orders are fairly and consist- 
ently entered and that all appropriate steps are taken to enhance the collection of 
fines and restitution. Indeed, on May 31, 1996, shortly after the passage of the 
MVRA, the Administrative Office issued a comprehensive memorandum, followed by 
several other memoranda, that fiilly described the impUcations of the new law, as 
well as setting forth the criteria for its implementation. These memoranda were the 
"front line" in preparing our courts and court personnel to meet the demands of the 
MVRA. Copies of the memoranda are attached. The Report acknowledges that it is 
still too early to assess the full impact of MVRA, given that time may be needed 
for a body of case law to be developed suid for attorneys and judges to become, famil- 
iar with and implement the MVRA. 

The federal judiciary has also taken steps in this Stfea in response to an earUer 
GAO study, entitled Fines and Restitution: Improvement Needed in How Offenders' 
Payment Schedules are Determined (GAO/GGD-98-89; June 29, 1998) ("Collection 
Report"). The Collection Report reconunended that the Administrative Office estab- 
lish specific guidance, as policy, on how probation officers should determine how of- 
fenders should pay their fines and restitution. The Collection Report also rec- 
ommended that the Administrative Office implement procedures to ensure that pro- 
bation officers are aware of and recognize the guidance as policy. The Administra- 
tive Office and the Committee expressed concerns following its review of the Collec- 
tion Report and recommended substantial revisions to the GAO in a letter dated 
April 20, 1998, which is attached. Nevertheless, we agreed that performance could 
be improved in this area and developed plans to do so. 

At its December 1998 meeting, the Judicial Conference Committee on Criminal 
Law ("Criminal Law Committee"), which I chair, endorsed the development of a 
monograph on the probation officer's role in fine and restitution collection. The 
monograph will describe oirrent law in this area, consolidate Administrative Office 
pohof, and encourage close working relationships between the probation officers and 
the financial Utigation units located in U.S. Attorney offices to ensure that court or- 
ders are enforced. 

In that regard, I must stress that it is the United States Attorney which rep- 
resents the United States as a htigant in all these cases and, as in any case, it is 
ultimately the prevailing party's responsibility to collect any judgment awarded to 
that party. In criminal cases, a court can require a defendant to make good faith 
efforts to pay a judgment, but that ability only exists while the defendant is still 
under supervision. When large sums are involved, collection efforts must continue 
long past the time that supervision has expired. Even during supervision, such col- 
lection efforts as garnishment, execution sales, etc., must be initiated by the prevail- 
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ing party, not by the court. No study of fines and restitutions could be meaningful 
without considering the policies of the VEU-ious United States Attorneys offices 
throughout the country. 

In April 1999, the Director of the Administrative Office, Leonidas Ralph Mecham, 
authorized the establishment of an Ad Hoc Work Group on Pines and Restitution. 
Eight participants were selected from a pool of more than fifty probation officers 
who expressed interest in participating in this project. Work group members rep- 
resented California Central, Kansas, Idaho, Louisiana Middle, Massachusetts, New 
York Southern, Texas Southern, and Virginia Eastern. Other work group partici- 
pants included representatives from the Administrative Office's Office of the Gen- 
ersd Counsel and Federal Corrections and Supervision Division, the Federal Bureau 
of Prisons, the United States Sentencing Commission, and the Federal Judicial Cen- 
ter, which plans to revise its Financial Investigation, Desk Reference for U. S. Proba- 
tion and Pretrial Services Officers later this year. 

The work group met April 28-30, 1999, at the Administrative Office, and a draft 
outline of the monograph has been produced. Over the next six months, the draft 
monograph will be provided to members of the Administrative Office's Chief Proba- 
tion Officers Advisory Groups, Department of Justice officials, and staff at the Exec- 
utive Office for United States Attorneys for comment. At its December 1999 meet- 
ing, the Criminal Law Committee will be presented with a draft monograph for ap- 
proval. 

Training is occurring on other fronts, as well. Staff from the Administrative Of- 
fice's Office of the General Counsel and the Sentencing Commission have been in- 
volved in ongoing in-district training on mandatory restitution since July 1998. A 
session on restitution was presented to approximately 150 participants (circuit 
udges, district judges, probation officers, prosecutors and defense attorneys) at the 
"•ederal Judicial Center's National Sentencing Policy Institute in March 1999. Later 
this month, 160 probation officers and 140 prosecutors and defense attorneys will 
receive training on the MVRA at an annual training event sponsored by the Sen- 
tencing Commission and the Federal Bar Association. This summer, all district 
judges will be invited to receive training on restitution by staff from the Administra- 
tive Office's Office of the General Counsel and the Sentencing Commission at three 
Federal Judicial Center National Workshops for District Judges. A copy of the mate- 
rials that the participants receive in all of these training programs, entitled Deter- 
mining Victims and Harms for Restitution in Federal Criminal Cases, is attached. 
Finally, the Federal Judicial Center is planning a two hour broadcast on mandatory 
restitution on the Federal Judiciary Television Network in late July of this year. As 
we continue to review our programs, we will seek to further expand efforts in this 
area, as deemed appropriate. 

Ultimately, however, education and training can only do so much in this or any 
other area. Fundamentally, the decision whether or not a particular defendant is 
ordered to pay a fine or restitution amd, if so, how much, is made like every other 
sentencing decision or indeed any judicial decision—by each judge on a case-by-case 
basis. The variables in each case are innumerable, ni our adversary system, each 
side presents its claims or defenses to the court and each side may appeal if dissat- 
isfied with the court's decision. Specifically, the government—which is essentially 
the plaintiff in all criminal cases—has the right to appeal any sentencing decision 
which it deems contrary to law. Results of such appeals by decisions of the circuit 
courts, and sometimes the Supreme Court, are what create a uniform body of law. 

Once again, I would like to thank you for the opportunity to provide testimony 
on behalf of the federal judiciary. We look forward to working with the Members 
of this Subcommittee and. the Department of Justice on the important issues raised 
here today. 

F( 

ADMINISTRATIVE OFFICE OF THE 
UNITED STATES COURTS, 

Washington, DC, April 20, 1998. 
Mr. RICHARD STANA, Associate Director, 
Administration of Justice Issues, 
General Accounting Office, Washington, DC. 

DEAR MR. STANA: Thank you for the opportunity to comment on the draft Gieneral 
Accounting Office (GAO) report entitled. Fines and Restitution, Financial Standards 
Needed for Ability-to-Pay Determinations. The judiciary takes seriously its part in 
the collection of court imposed fines and restitution payments, emd we welcome use- 
fill analysis and recommendations that will improve our performance. We appreciate 
that your review has raised some issues. 
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As we outlined during our meeting with you on April 7, our telephone conference 

calls on April 9 and April 14, and our written submissions on April 10, we have 
a number of concerns with certain aspects of the report. We also beUeve, however, 
that the report can be modified to be of great vatlue. 

Our general observations concerning the report are detailed in Enclosure 1 and 
summarized below: 
The current 'theme" of the draft, as suggested in the title and text, sends the wrong 

message, i.e., that probation offices do not have substantial guidance available 
to them. 

We beUeve that the theme should be modified to inform readers that substantifd 
guidance and training are already available and should be used. As GAO has noted 
in the draft regarding existing training in this area, and as expressed to us in recent 
conversations about our guidance, if courts followed these available resources, this 
alone would go a long way toward meeting the objectives that the GAO and the judi- 
cial branch seek to achieve. Such a modification would make the GAO report a valu- 
able toot to help us inform the courts. 
Extensive guidance does in fact exist, which resolves one of GAO's principle concerns. 

It was not until our April 7 meeting that the Administrative Office (AO) realized 
that the study team did not review—indeed, did not have—much of the available 
guidance materials. As indicated in the extensive materials provided, as you re- 
quested on April 7, (see Enclosure 2 Usting 20 documents on this subject), the AO 
already has developed and provided to the courts the very type of guidance mate- 
rials that GAO found to be lacking. It is this very guidance which the Federal Judi- 
cial. Center (FJC) uses as its foundation for developing training. 

As pointed out by FJC Director Zobel, the FJC, using Judicial Conference and AO 
pohcies, works in partnership with the AO and field probation officers to develop 
the training programs and attendant materials which the draft cites with appro- 
priate praise and recognition. 

The problems described in the draft are primarily performance issues. Although 
some individual probation officers may not be using or even be aware of the signifi- 
cant guidance that is available to them, as the stud/s examples and officer re- 
sponses seem to suggest, the report should be revised to correct the erroneous 
premise that guidance does not exist. 
The judiciary's governance structure should be taken into account to eliminate the 

impression that the AO has statutory authority to mandate compliance with the 
recommendations, as currently stated in the draft. 

We believe that the report should describe the unique organizational structure of 
the judicial branch of government and make clear that it functions diflferentiy &t)m 
the hierarchical executive branch agencies, including policy development, training, 
and program implementation. 

By placing the roles of each component of the judiciary's governance structure into 
proper context, the report will enable its readers to better understand what can be 
done, and by whom, to improve officer performance. For example, the Judicial Con- 
ference and the AO develop pohcy guidance; the FJC has authority to train; and 
the individual judges have sole authority to set specific payment schedules and to 
require compUance by probation officers with the courts' directives. 

Although there is no statutory authority for the AO, Judicial Conference, or FJC 
to require probation officers to attend or follow the training advice, there are steps 
we can take which we believe will substantially remedy this problem. 
Tlte report should clearly and prominently indicate that the review was a study of 

conditions in two courts and that there were markedly different practices be- 
tween the two courts. 

The report should recognize that the mcgority of the probation officers interviewed 
and whose cases were examined during the review in the Central District of Califor- 
nia had not received FJC training, and many were relatively inexperienced. More- 
over, the probation office in the Central District of California has one of the highest 
turnover rates in the country, further underscoring why the report should not at- 
tempt (either directly or indirectiy) to project its findings nationally. 

Thus, the titie of the report is too broad in implying national ramifications, and 
the statement in the report that the two districts were selected because they are 
representative courts needs to be modified. The comment of the Department of Jus- 
tice (DOJ) that these courts are not necessarily representative is correct. 
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The report needs to make clear that most of the cases reviewed pre-dated the require- 
ments of the Mandatory Victims Restitution Act. 

The report should explain that the study concentrated on cases in which sentenc- 
ing took place prior to the enactment or the Mandatory Victims Restitution Act 
(MVRA). The report does not consider the important differences in the laws in effect 
then and now, as explained in our letter to GAO dated January 26, 1998, and in 
the DOJ's recent response to the draft. 
The report should take greater note of the role of the Department of Justice in the 

execution of fines and restitution sentences. 
The DOJ, through its United States attorney's offices' Financial Litigation Units 

(FLU), works closely with probation officers and is the primary entity responsible 
for collecting pa3fment. As was discussed during one of our recent telephone con- 
versations, in some districts the FLUs handle criminal debt collection in its entirety, 
a practice of which GAO is aware but did not examine for efficacy since it was out- 
side the scope of the study. 

We suggest that the report should recognize and take greater note of the DOJ role 
in the execution of fine and restitution sentences and avoid the appearance to read- 
ers * who are not ftilly familiar with this area, that the courts have sole responsibil- 
ity in this area. Enclosure 3 provides specificity in this regard. 
There are steps we are considering to improve program implementation and officer 

performance that we would like to have included in the report. 
We agree that performance can be improved, and we are developing plans to do 

so. Accordingly, the report should note that in response to your study, we, are ac- 
tively identifying steps that we can and will take to address these issues. Iliese 
steps, as conceived so far, are outlined as follows: 

• Strengthen the AO's program review and financial audit functions in this 
area. 

• Review a larger, more representative sample of districts to see how these 
tasks are being performed, assist the districts in addressing identified prob- 
lems, and revise the guidance and training as needed. 

• Inform chief judges and chief probation officers nationwide about the impor- 
tance of these issues and work with the courts to: 

1) assess how well ability-to-pay determinations are being made at the 
local level, and 

2) take steps to ensure that probation officers and their supervisors have 
adequate training to execute this important function properly. 

In this connection, the FJC stands ready to redistribute its Desk Ref- 
erence, frequently cited in your draft as boUi a training guide for in-court 
implementation of judicial branch policies and an off the-shelf resource 
for different tjrpes of investigation. It can also be updated as necessary 
and perhaps made available electronically, like other FJC publications. 
Officers may also wish to arrange local mining through the Internal Rev- 
enue Service (IRS) or other law enforcement agencies, if appropriate. 

• Review and consoUdate all financial investigation guidance so that it can be 
referenced readily by probation officers, and ensure it is widely distributed 
and also made available electronically to all officers on the judiciary's 
intranet. 

• Consider specific guidance, if provided by the GAO, regarding particular fi- 
nancial standards. You have mentioned in conversations, for example, that 
GAO may be suggesting standards such as those used by the IRS. 

We offer two important points in this regard: First we agree with the cau- 
tion raised by the DOJ that "debt collection is not an exact science, and is 
not readily adaptable to specific standards or guidance for repayment to be 
applied nationally," and second, that any recommendations you, wish us to 
consider in this area need to be very clear and specific, such as whether you 
are suggesting that we promulgate particular IRS or other agency standards. 

Enclosure 4 provides specific comments smd suggestions for modifying the draft 
report. We appreciate the open dialogue with you and hope that our resulting efforts 
wul rove performance in this area. 

Thank you for the opportunity to comment on the draft. Of course, we are avail- 
able to provide any further assistance or clarification that you may need. 

Sincerely, 
CLARENCE A. LEE, JR., Associate Director. 
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Enclosures 

ENCLOSURE I 

GENERAL OBSERVATIONS ABOUT THE GAO REPORT 
APRIL 17,1998 

7%« current "theme" of the draft, as suggested in the title and text, sends the wrong 
message., i.e., that probation offices do not have substantial guidance available to 
them. 

The report should include all of the Administrative Office (AO) guideuice provided 
to the courts in this area, which, in fact is substantial. As you Know, our records 
indicate that during the audit, the AO was never asked to provide the GAO with 
copies of the guidance materials it has provided to the courts. The AO provided cop- 
ies of these documents to the GAO on April 8, 1998, as you requested during our 
meeting on April 7. In addition, Enclosure 2 contains a complete list of the specific 
guidance provided to probation officers concerning financial investigations, including 
determination of an offender's ability-to-pay. 

In addition, the report should recognize the benefits of local court training initia- 
tives. The AO assists and encourages courts to develop local training initiatives and 
procedures that further complement national policies. We have provided the GAO 
with copies of correspondence sent to all courts that encourage such programs, along 
with documentation sponsoring local joint training sessions. As outlined in our Jan- 
uary 26, 1998 letter to the GAO, in the past three years, the Northern District of 
Texas has participated in an eight-hour financial investigation training program 
presented by the Internal Revenue Service and sponsored by the local fuiancial liti- 
gration unit in the United States attorney's office. 
The Role of the Judiciary and its Various Components Should be Explained 

As noted during our discussion and in the materials sent to the GAO on April 
10, 1998, we believe that the report should describe the unique organizational struc- 
ture of the judiciary, which functions differently from hierarchical organizations. 
such as executive branch agencies, in relation to policy development training, and 
program implementation. As an important part of this structure, consistent with the 
principles of administrative decentralization, each of the 94 district courts is grant- 
ed by statute and practice a great deal of independent authority in managing its 
own affairs. This includes the authority to appoint supervise, and train its employ- 
ees,, and. to establish local practices and rules of operation. Court officials, including 
chief probation officers, report to the court, not to program managers in Washing- 
ton. 

The Judicial Conference of the United States establishes policies; the AO provides 
guidance and establishes procedures to carry out the policies; and the Federal Judi- 
cial Center (FJC) works closely with the AO and teaches court staff the practical 
techniques and methods they need to implement the policies and procedures. 

The AO and FJC work in partnership to develop FJC training programs that are 
based on policies adopted by the Judicial Conference through its various commit- 
tees, developed and implemented by AO and court staff. The AO's program experts 
and the FJC training experts have worked closed together for mamy years, along 
with probation officers, to develop and provide core operationad training for court 
probation office staff, including nnancial investigation training. For many years, 
ninds were transferred to the FJC to cover the costs of these programs; and in fiscal 
year 1994, at the AO's request, Congress approved a permanent transfer of $1.1 mil- 
lion from the courts' appropriation to the WC budget for new court personnel. The 
report should recognize this relationship since the FJC training is not separate 
from, but is built upon and is consistent with Judicial Conference policies. 

As Judge Zobel's letter states: 
Lest there be any confusion about the basis for the FJC training that vou de- 
scribed, you should be aware and I believe your report at page 17 should reflect 
the fact that the FJC training you cite is based on Judicial Conference and Ad- 
ministrative Office policies ancf program guidance with respect to fine and res- 
titution. The training provides extensive additional guidance for the practical 
implementation of those policies, based on techniques and methods used by field 
officers and refined for training presentation through standard FJC curriculum 
development processes. 

The Report Should Recognize the AO and FJC Partnership in Developing the Finan- 
cial Investigation Training 

In connection with financial investigations specifically, in 1992, an interagency 
group was convened (the second) by the FJC to assess emerging training needs. The 
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group included representation from the FJC, AO, United States Sentencing Com- 
mission, and representatives from the AO Chief Probation Officers Advisory Council. 
This group recommended the development of the financial investigation traiining 
package, referenced in the report, which incorporates all fine and restitution policies 
and supplements the system-wide program approved by the Judicial Coniference 
Committee on Criminal Law (then wiown as the Committee on Probation Adminis- 
tration) in the 1980's. 

The evolution of fine and restitution collection issues, a history of AO involve- 
ment, Emd a description of all of the training initiatives in this area are included 
in greater detail in Enclosure 3. 
The report should clearly and prominently indicate that the review was a study of 

conditions in two courts. 
The report should emphasize that it focuses on just two judicial districts, which 

represent only 1.4 percent of all offenders who have sentences that include criminal 
monetary penalties, that it uses 20 examples from the Central District of California 
and six from the Northern District of Texas, and that there are markedly different 
practices between the two districts. The report should also recognize that the mark- 
edly different practices could be attributed to the fact that the majority of officers 
interviewed and whose cases were examined in the Central District of California 
had not received the FJC training and were junior in experience. The report should 
also reference the GAO report entitled. Federal Offenders: Trends in Community Su- 
pervision (GAO/GGD-97110, August 13, 1997) that describes the current offender 
population, which presents a greater risk to the community and has more social, 
psychological, and medical problems than previous populations. 

The report contains many anecdotes, wmch can often be used to arrive at a simple 
understanding of a complex issue, but they do not always present an accurate pic- 
ture of fine £md restitution collection in the federal system generally or in the two, 
districts specifically. Some of the examples in the report appear to be inaccurate, 
misleading, or even inflammatory due to the omission of significant facts. For in- 
stance, one example suggested that a monthly payment schedule had been set too 
low, but failed to take into account the offenders high medical expenses, averaging 
$2,000 a month, necessary for the care of the offender's child who suffers from cere- 
bral palsy. Another example involved an offender who was not making adequate 
payments, but the report does not state that the offender's supervision was ulti- 
mately revoked by the court because of continued drug use and the failure to pay 
restitution. 

In another example, the report suggests that an offender took a $6,000 European 
cruise with his wife even though the offender had reportedly not made a single pay- 
ment toward, a $50,000 fine. In fact, the offender purchased non-refundable cruise 
tickets prior to his sentencing. The offender satisfied the $50,000 fine one month 
after the offender's release from a community corrections center and long before the 
offender went on the cruise. Most of the examples do not support the report's stated 
objectives to identify guidance available to judges and probation officers for making 
ability-to-pay determinations and to assess how such determinations are made. En- 
closure 4 contains other suggested revisions and clarifications. 
The report needs to make it clear that most of the cases identified pre-date the re- 

quirements of the Mandatory Victims Restitution Act. 
As noted in our letter to GAO, dated January 26, 1998, the report seems to focus 

on the Mandatory Victims Restitution Act (MVRA) law currently in effect without 
adequate consideration of the laws in effect at the time most of the fine and restitu- 
tion cases reviewed were imposed, even though the Congressional request was to de- 
termine how the MVRA was working. We have enclosed a list of suggested revisions 
and clarifications for the report (see Enclosure 4) that provides detaued information 
on why this distinction is important. 
The report should take greater note of the role of the Department of Justice in the 

execution of fines and restitution sentences. 
We also beUeve that the report should recognize and take greater note of the role 

of the DOJ in fine and restitution collection. Again, though the stated goal of the 
report is the assessment of ability-to-pay decision making, in fact the report raises 
issues of collection which cannot be understood without describing the major role 
of the DOJ. For instance, some of the examples in the report do not take into ac- 
count the terms of plea agreements, which include specific requirements for offend- 
ers to seU assets to facilitate payment of fines and restitution. In other instances, 
the examples do not acknowledge that efforts could have been made by the DOJ to 
pursue collection, since the court authorized immediate pa3rment of the fine or res- 
titution. 
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The report should also recognize that collections can be enhanced when offenders 
are required to pay fines or restitution prior to sentencing. A number of the exam- 
ples support the conclusion that offenders sentenced to periods of incarceration se- 
crete or dispose of available assets identified in the presentence investigation report 
prior to their release to supervision. In addition, omer examples reveal that those 
sentenced to probation sentences (without a term of imprisonment) generally make 
timely good-faith efforts to pay their fines and restitution based on identified ability- 
to-pay determinations made by probation oificers. The report should also take into 
account forfeitures and other civil proceedings that may impact on an offender's 
overall financisd condition pre- and post-sentencing. 
There are steps we are considering to improve program implementation and officer 

performance which we would like to have included in the report. 
As mentioned, we believe the report's conclusions need modification (particularly 

at page 46) in implying that improved guidance and oversight by the AO will result 
in significant increases in collection. Increased collections take place when enforced 
collection techniques (e.g., liens, garnishment, and seizures) are utilized by the DOJ. 
Ultimately, the only toot the judiciary has to address collection is the threat of su- 
pervision revocation. Revocation, in and of itself, rarely results in increased collec- 
tions; rather, it reduces and nearly stops collection in most cases, since incarcerated 
offenders are usually unable to make significant payments. 

Over the past decade, the imposition and collection of criminal monetary penalties 
have been the subject of scrutiny by all three branches of government. We have 
worked hard to establish vital lines of commtmication with the other branches, and 
our coordination efforts are much improved with the DOJ, which has the authority, 
responsibility, and enforcement techniques and tools to effect actual monetary pay- 
ments to victim and the treasury. We do not believe that portions of the criminal 
debt collection process can be assessed in isolation without greater recognition of the 
role and responsibility of the DOJ. Enclosure 3 sets out, in part, the evolution of 
criminal debt collection issues and AO training efforts. 
While recommendations in the report have merit, they should be modified. 

While established guidelines exist only the courts have the legal authority to man- 
date that probation officers follow them. Nonetheless', there are steps we can and 
will take to help improve the performance of the probation officer by ensuring, for 
example, that each court makes our established guidance in this area available to 
officers. We can also remind officers that they should timely obtain a personal finan- 
cial stotement fi-om the offender. Officers can also be reminded to obtain and review 
monthly written supervision reports submitted by offenders that include monthly in- 
come, including emplojrment income and income from spouses, and other assets. 

Moreover, we can remind them that they should require offenders to submit proof 
of earnings and use other, appropriate supervision techniques, including home in- 
spections, to evaluate an offender's financial condition. 

We believe the report identifies problems in at least one district. As we discussed 
during our meeting, we already have a substantial review process in place for this 
specific area, but only the courts have legal authority to require compliance. A copy 
of the supervision case review evaluation instrument used by the AO to conduct on- 
site reviews of probation, offices was provided to the GAO. While we do not believe 
that a review of two courts justifies a recommendation to correct what is not nec- 
essarily a systemic problem, we are, as we discussed at our meeting, nonetheless 
considering a speciaJ program audit in other districts to gauge the extent of the 
problems. We also believe that we can take steps to strengthen our existing review 
process so that any deficiencies are noted and corrective recommendations are made 
to the court. 

ENCLOSURE 2 

UST OF SPECIFIC AO GUIDANCE TO PROBATION OFFICERS ON FINANCIAL 
INVESTIGATIONS 

Guide to Judiciary Policies and Procedures, Probation Manual, Volume X, Chapter 
n. Part D: Financial Investigation (rev. November 30, 1990) that describes the pur- 
pose of financial investigation techniques in a probation officer's determination of 
ability to pay; esteblishes the format for reporting assets, debts, net worth, nec- 
essary expenses, and monthly cash flow to the court; establishes forms and proce- 
dures for conducting finemcial investigations; and outlines issues to be addressed 
when assessing ability to pay. 

Guide to Judiciary Policies and Procedures, Probation Manual, Volume X, Chapter 
III, Part B, that describes sentencing options, including financial penalties, and pro- 

62-438    0-00-2 
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vides additional guidance concerning fine and restitution, addressing such issues as 
ability to pay, enforcement and installment payment schedules. 

Excerpt from the Presentence Investigation Report, Monograph 107 on Officers 
Analysis of Defendants Financial Condition Under the Sentencing Report Act of 
1984 (March 1992) that instructs officers to consider the factors enumerated under 
18 U.S.C. §3572 with respect to ability-to-pay determinations, and includes model 
ability-to-pay sections in the presentence investigation report and other guidance. 

Excerpt from the Judicial Conference Committee on the Administration of the 
Probation System materials on Conducting Financial Investigations (July 1997) that 
describes the purpose for the new financial investigation model that was later re- 
vised by the FJC. 

Excerpt from the Judicial Conference Committee on Criminal Law Report on Fi- 
nancial Investigation Techniques (July 1987) that reflects the Committee s adoption 
of the model. 

Financial Investigation Participants Handbook for U.S. Probation and Pretrial 
Services Officers (1988) produced by the Financial Investigation Task Force orga- 
nized by the AO and approved by the Committee on Criminal Law. This model was 
used in developing the Financial Investigation Desk Reference (1994) produced by 
the FJC with AO and court personnel. 

Joint Financial Training for United States Probation Officers and Assistant 
United States Attorneys (October 31, 1990) memo from Chief, Probation and Pretrial 
Services Division that describes the joint assistant U.S. attorney and probation offi- 
cer training. 

Prosecutor's Guide to Criminal Fines and Restitution Collection (December 11, 
1992). Memorandum from Chief, Federal Corrections and Supervision Division' 
transmitting this monograph developed by the Executive Office for United States 
Attorneys which describes techniques for the enforcement of fines and restitution. 

Reports from Department of Justice/Federal Judiciary Criminal Fines Task Force 
(October 4, 1990 and February 3, 1992) that describe efforts taken by the task force 
on training and other initiatives. 

Violent Crime Control and Law Enforcement Act of 1994 (September 21, 1994) 
memorandum from Chief, Federal Corrections and Supervision Division that pro- 
vides the provisions of mandatory restitution. 

Update to Probation Officers on the Imposition and Collection of Fines and Res- 
titution (September 1, 1995) memorandum bom Chief, Federal Ck)rrections and Su- 
pervision Division. 

Antiterrorism and Effective Death Penalty Act of 1996 (May 31, 1996) memoran- 
dum from Chief, Federal Corrections and Supervision Division that describes the 
provisions of the act in connection with mandatory restitution. 

Community Restitution Provision of the Mandatory Victims Restitution Act (Feb- 
ruary 18, 1998) memorandum from Cnief, Federal Corrections and Supervision Divi- 
sion that describes the community restitution provisions and when officers should 
recommend the imposition of such restitution. 

Imposition of Financial Penalties in the Second Circuit (March 5, 1998) memoran- 
dum from Chief, Federal Corrections and Supervision Division that describes sug- 
gested options for officers to consider when making recommendations to the court 
on the imposition and collection of fines and restitution. 

News and Views Article: New Debt Collection Statute (June 10, 199 1). An article 
that advises officers that the presentence investigation report may be retained by 
the U.S. attorney's office and used for collection purposes. 

Copies of various articles (June 198 1, September 1983, March and June 1986, 
September 1988, September 1990, and June. 1997) published in Federal Probation, 
a quarterly journal provided to all probation officers that contain various com- 
prenensive analysis of case law involving payment schedules and other related fine 
and restitution issues. 

The AO has also produced, distributed or revised several publications on fine and 
restitution matters mcluding: 

Imposition of Fines and Restitution Orders (May 15, 1992), a pamphlet to assist 
officers in making recommendations to the court on criminal monetary penalties. 

What You Need to Know About Your Criminal Debt (1992), a booklet for offenders 
describing their responsibilities when ordered to pay a criminal monetary penalty. 

Bringing Criminal Debt Into Balance: Improving Fine and Restitution Collection 
(June 18, 1992), a booklet describing coordination effi>rts between the probation offi- 
cer, clerk's office, U.S. attorney's offices, and others necessary for efii^ive criminal 
debt collection. 

' The titles Federal Corrections and Supervision Division and the Probation and Pretrial Serv- 
ices Division are synonymous. 
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The District Court Forms Package User Guide, including Instructions on Prepar- 
ing the Judgments in a Criminal Case (rev. September 1996), a manual providing 
step-by-step instructions on preparing judgments to enhance criminal deot collec- 
tion. 

ENCLOSURE 3 

EVOLUTION OF CRIMINAL DEBT COLLECTION ISSUES AND AO TRAINING EFFORTS 

Over the past decade, the imposition of criminal monetary penalties has been the 
subject of scrutiny by all three branches of government. Fines have always been an 
important part of the penalty structure of federal criminal law. In recent years', an 
increasing number of federal offenses have included provisions for restitution and, 
with the passage of the Mandatory Victims Restitution Act of 1996, the imposition 
of such restitution became mandatory for certain offenses regardless of the defend- 
ant's ability to pay. The judiciary has strived to meet its responsibilities in this 
area. 

As with money judgments in civil cases, sentences imposing fines and restitution 
in criminal cases are not self-executing but must be enforced by the party prevailing 
in the litigation. In criminEd cases, of course, the prevailing party is the Govern- 
ment, and it is the United States Attorney or other DOJ counsel who have the ulti- 
mate responsibility and necessary authority to effect collection of fines and restitu- 
tion on behalf of the Government or third parties. While this allocation of respon- 
sibihty is clear, there are continued misunaerstandings. The following history may 
assist in clarification. 

The interest by Congress in criminal debt collection began in 1984 in the course 
of its ongoing review of federal debt management and criminal sentencing policies. 
In 1983-1984, both Houses conducted subcommittee hearings at which DOJ officials 
and judicial branch representatives testified about the methods, difficulties, and re- 
sults of criminal debt collection activities. Collection of Criminal Fines: Hearing be- 
fore the Subcommittee on Energy, Nuclear Proliferation, and Government Processes 
of the Senate Comm. on Government Affairs, 98tn Cong., Sess. 56 (1984) and Crimi- 
nal Fine Enforcement: Hearings before the Subcommittee on Criminal Justice of the 
House Comm. on the Judiciary, 98th Cong., 1st and 2nd Sess. (1984). Centrsil to the 
discussion was proposed legislation that would clarify debt collection responsibility, 
improve intergovernmental communication to aid the collection process, and make 
enforcement of criminal debt easier for the DOJ through liens, tougher penalties for 
non-payment, and other measures.^ 

The GAO also played an active role during this period. Among other things, the 
GAO reviewed seven judicial districts and, in its report, entitled After the Criminal 
Fine Enforcement Act of 1984-Some Issues Still need to Be Resolved (GAO/GGD- 
86-2, Oct. 10, 1985), suggested that the quality and quantity of information on a 
defendant's financial condition varied within the same probation office and that the 
approach to gathering financial information was fragmented throughout the proba- 
tion system. The GA(3 also noted the need for officers to provide more thorough and 
carefully verified financial information to judges. The outcome of the Congressional 
deliberations and the GAO's review was the (friminal Fine Enforcement Act of 1984 
(Pub.L.No. 98-^96, 98 Stat. 3134 (Oct. 30, 1984). In the House report that accom- 
panied the legislation, it was noted that fine collection can be improved if the judici- 
ary imposes reasonable fines, but that it is the responsibility of the DOJ to see to 
it that criminal fines are paid. H.R. Rep. 98-906, 98th Cong., 2nd Sess. (July 25, 
1984). 

Shortly thereafter, the GAO initiated a second investigation at the request of Sen- 
ator Paul Laxalt, Chairman, Subcommittee on Criminal Law, Senate Judiciary 
Committee. In its fact sheet, entitled Crimirud Fines, Imposed and Collected as a 
Result of Investigations of the Organized Crime Drug Enforcement Task Force Pro- 
gram (GAO/GGD-86-101, June 27, 1986), the GAO provided information on the dol- 
lar amounts of criminal fines which could have been imposed or were imposed by 
the courts at sentencing and the total amount collected as of December 31, 1985 for 
defendants prosecuted as a result of the Organized Crime Drug Enforcement Task 
Force Program. 

In September 1986, the chairman of the House Judiciary Committee's Criminal 
Justice subcommittee introduced a bill to conform the Sentencing Reform Act of 

^ Since thia time, the DOJ has been given explicit authority to collect restitution on behalf 
of nongovernment victims and has gained additional tools that assist in collection of unpaid 
fmes and restitution, including the new debt collection provisions of the Mandatory Victims Res- 
titution Act. Today, the DOJ has collection authority tantamount to the authority of the Internal 
Revenue Service. 
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1985 with the Criminal Fines Enforcement Act of 1984. While the focus of the hear- 
ing revolved around receipting of criminal debt pajrments, there stiU appeared be 
some confusion about the role of the judiciary and the DOJ in criminal debt collec- 
tion. Judge Gerald Bard Tjoflat testified at a subcommittee hearing and pointed out 
that, under the U.S. Constitution, the courts have no power to collect money judg- 
ments, even when entered in favor of the Government. Quoting Alexander Hamil- 
ton, he observed that "[t]he Judiciary, on the contrary, has no influence over either 
the sword or the purse. ... It may truly be said to have neither Force nor Will, 
but merely judgment; and must ultimately depend upon the aid of the executive arm 
even for uie efficacy of its judgments. . . .". We believe these arguments are com- 
pelling today, despite our efforts to adequately provide training to officers and to 
spearhead coordination efforts. The ultimate responsibility and authority for collec- 
tion rest with the DOJ through its United States attorneys office financial litigation 
unit. 

To follow up on the GAO recommendations, in 1986, the AO formed a Financial 
Investigation Task Force comprised of several probation officers all with substantial 
financial expertise, staff from the FJC and staff fir^m the Federal Corrections and 
Supervision Division (then named the Probation Division) to develop a new financial 
investigation model for use in the presentence investigation. The model was a "col- 
lection-based" approach that emphasized the need for officers to calculate the offend- 
er's ability-to-pay based on "necessary expenses" and not simply expenses, and to 
separate encumbered and unencumbered assets. 

The FJC with cooperation with the task force designed a multi-part curriculum 
to implement the new model. The model was pilot tested in several districts and 
refined. The training package was presented to the Judicial Conference Committee 
on Crimintd Law (then named the Committee on the Administration of the Proba- 
tion System) at its July 1987 meeting. The Committee approved fiirther develop- 
ment and implementation of the financial investigation model, which provided that 
the format, instructions, and forms be reviewed by a certified pubUc accountant or 
financial expert so the language and terms used would correspond to commonly ac- 
cepted terminology. 

In September 1987, the curriculum for the training package was completed. It in- 
cluded a trainer's guide, a participant workbook, and videotapes of interviews be- 
tween officers and offenders of various kinds, including self-employed offenders, and 
was designed to provide uniform and timely training to officers throughout the sys- 
tem and to equip districts with in-court staff resources and knowledge. Each district 
was invited to desi^ate an officer to attend a the program. All districts participated 
and completed in-district training by the end of 1988. 

In 1989, the Criminal Fines 'Task Force was created by the AO and the DOJ to 
examine and further address issues concerning the imposition and collection of 
criminal debts. Members of the* task force included high-ranking officials from the 
DOJ, including Deputy Associate Attorney General Tim Murphy, an AO Assistant 
Director, and Judge Vincent Broderick and Judge Stanley Harris in their capacities 
as members of the Judicial Conference Committee on Criminal Law. 

This task force first met on October 5, 1989 and lield regular meetings up until 
late 1992. Annuals reports were prepared for the Chief Justice of the United States 
and the Attorney (Jeneral on October 4, 1990 and February 3, 1992. The task force 
examined and addressed issues concerning the imposition and collection of criminal 
debts fuid met a number of objectives that contributed to better coordination in 
criminal debt collection and management. 

Among other things, the task force played an essential role in the revision of the 
Judgment in a Criminal Case, making it easier for the DOJ to pursue collection of 
outstanding criminal debts. The task force also developed a Criminal Debt Manage- 
ment Plan, adopted by the Attorney General's Advisory Committee of United States 
Attorneys. This plan was implemented in every United States attorney's office and 
probation officers were appraised of the plan in a memorandum sent to all chief pro- 
bation officers in October 1990. 

The task force created, sponsored, and piloted the first in-district joint training 
conference in May 1990 in the Eastern District of Pennsylvania. Since that time, 
AO and DOJ steff have participated in these joint sessions held in almost every dis- 
trict. In fiscal year (FY) 1990, two sessions were held; in FY 91, 66 sessions were 
held; and in FY 92, 23 sessions were held. Overall, more than 3,150 court staff made 
up of probation officers and financial litigation unit staff from the United States at- 
torneys offices received the training. 

Upon the recommendation of the task force, several publications were produced 
or revised and distributed, including the Prosecutors' Guide to Fine and Restitution 
Collections (rev. December 11, 1992); Imposition of Fines and Restitution Orders 
(May 15, 1992); What You Need to Know About Your Criminal Debt (1992); Bringing 
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Criminal Debt Into Balance: Improving Fine and Restitution Collection (June 18, 
1992); and the District Court Forms Package User Guide, including Instructions on 
Preparing the Judgments in a Criminal Case (rev. September 1996). 

In 1991 the Federal Debt Collection Procedures Act of 1990 (Public Law No. 101- 
647, May 29, 1991) was enacted for the enforcement of criminal debt. The Federal 
Debt Collection Procedures Act codified 18 U.S.C. § 3551(d), the provisions of Fed- 
eral Rule of Criminal Procedure 32, allowing the retention of the presentence inves- 
tigation report by the attorney for the government for use in collection financial pen- 
alties. This provision ensured that documented assets contained in the presentence 
investigation report could be pursued by the United States attorney's office. 

In 1992, in connection with financial investigation specifically, an interagency 
group (the second) was convened by the FJC to assess emerging training needs. The 
group included representation from the FJC, AO, USSC, and representatives from 
the AO Chiefs Aavisory Council's Training and Education Committee. This group 
recommended the development of a new financial investigation training package 
with additional information, techniques, and skills to supplement the 198(ys system- 
wide program approved by the Judicial Conference Committee on Criminal Law. An 
advisory committee was formed made up of FJC, AO staff, and local probation offi- 
cers. After a series of meetings throughout the system, assignments, and pilot test- 
ing, the FJC Desk Reference was developed and refined. This training was an expan- 
sion of the earlier training and included components for pretrial services officers and 
procedures to anfilyze the finances of individual and organizational defendants with 
limited and complicated financial portfolios. The Desk Reference was distributed to 
all districts with instructions for implementing and requesting additional copies. 
The FJC also provides financial investigation training in its new officer orientation 
program. In its modified version of the 1988 package, experienced probation officers 
teach investigation techniques and complement the information m the Desk Ref- 
erence. 

After the GAO pubhshed a report entitled. Thrift Failures, Federal Enforcement 
Actions Against Fraud and Wrongdoing in RTC Thrifts (GAO/GGD-93-93, August 
10, 1993), describing the status of civil and criminal enforcement actions that the 
federal government had taken against suspected and actual wrongdoing in failed 
thrifts under the control of the Resolution Trust Corporation (RTC), the AO began 
working closely with the Executive Office for United.States Attorneys, the RTC and 
the Federal Deposit Insurance Corporation (FDIC) to establish procedures to iden- 
tify, reconcile, prioritize, and develop collection strategies for financial institution 
fraud cases. Since 1993, the AO also has actively participated in the development 
and implementation of regional training programs designed to addressed coordina- 
tion issues between agencies for outstanding criminal restitution orders. This pro- 
gram includes probation officers, United States attorney's office personnel, and legal 
and regulatory staff from the FDIC and RTC. The next session is scheduled in May 
of this year. 

ENCLOSURE 4 

GAO REPORT, STANDARDS NEEDED FOR ABILmf-TO-PAY DETERMINATIONS DETAILED 
SUGGESTIONS FOR REVISIONS TO THE REPORT 

Page 2, paragraph 1 
The statistics cited should include a reference to the source. This section should 

also be expanded to note that there are currently 91,434 offenders on federal super- 
vision. According to AO officials studjdng federal offenders sentenced over the past 
two years, approximately 34,196 offenders have sentences that include a fine, res- 
titution or both. Moreover, of the 144,040 federal defendants sentenced between 
1995-1997, almost 63 percent required court-ordered appointed counsel based on 
their limited financial means. 

The report should also included a note that the 495 samples are from two of 94 
districts and represent approximately 1.4 percent of all offenders who have sen- 
tences that include criminal monetary penalties. 

Page 2, paragraph 2 
We recommend that this paragraph be revised to reflect the language contained 

in the guidelines or the Mandatory Victims Restitution Act of 1996: 
Under the Mandatory Victims Restitution Act of 1996 and the Sentencing, 

Guidelines, a person sentenced to pay a fine or other monetary penalty, includ- 
ing restitution, shall make such payment immediately, unless in the interest of 
justice, the court provides for payment on a date certain or in installments. If 
the court provides for payment in installments, the installments shall be in 
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equal monthly payments over the period provided by the coiut, unless the court 
establishes another schedule. 18 U.S.C. §3572. In determining the method of 
payment, 18 U.S.C. §3664(fX2) directs the court to consider the financial re- 
sources and other assets of the defendant, including whether any of these assets 
are jointly controlled; the income and projected earnings of the defendant; and 
the financial obligations of the defendant, including obligations to dependants. 

A restitution order may direct the defendant to make a single, lump sum pay- 
ment, partial payments at spedfied intervals, in-kind payments, or a combina- 
tion of^ payments at specified intervals and in-kind payments. See 18 U.S.C. 
§3664(f) or U.S.S.G. §5El.l(e). 

Page 2, paragraph 3 
The report should be revised to acknowledge that probation officers have pre- 

scribed criteria for determining offenders ability to pay a fine or restitution. The 
first criteria, approved by the Judicial Conference Committee on Criminal Law, was 
published in 1987 with the first national training program on financial investiga- 
tions. All districts participated and completed this in-mstrict program in 1988. As 
explained in the materisds sent to GAO on April 10, 1998, the report should recog- 
nize that all of the relevant AO guidance served as the foundation for the FJC fi- 
nancial training and that as such, the training is not separate, but is an instrument 
of AO. policy implementation. In addition, specific, guidance has been provided to 
officers as listed in enclosure 1 should be included in the report. 

Suggested Replacement Language: As will become clear in this report, probation 
officers in the two districts reviewed did not make effective use of prescribed criteria 
for determining an offender's ability-to-pay a fine or restitution. 

Page 3, paragraph 1 
As reported to GAO in our letter dated January 26, 1998, most of the cases re- 

viewed and identified in this report were for offenses that occurred prior to the en- 
actment of the Mandatory Victims Restitution Act (MVRA) even though the Con- 
gressional request wtis to determine how the MVRA was working. We would rec- 
ommend that the report reflect that the cases reviewed were all pre-MVRA cases. 

The MVRA became effective for offenders convicted on or after April 24, 1996. An 
offender sentenced prior to April 24, 1996 remains subject to the prior law. Since 
the report describes cases sentenced after January 1, 1990 up through and including 
October 1997, at least six and one half years of sentencings (out of a maximimi of 
seven and one half years, of data) woxild have been handled under the prior law. 
As a result, the report does not take into account important differences between the 
prior and new laws as noted below. 

The report states that according to the MVRA, offenders should pay their court- 
ordered fines and restitution aa a lump sum payment £md that if a lump-sum pay- 
ment cannot be made, installment payments are to be made. Although mese state- 
ments are generaUv true since fiill and immediate pajrment of restitution is pre- 
sumptive in the MVRA However, judges have considerably more discretion under 
pre-MVRA law. 

For example, pre-MVRA law provides that if the court ordered a defendant to pay 
restitution, it was to be paid inmiediately unless the court specified a different pay- 
ment schedule. 18 U.S.C. §3663(fX3). If the court ordered payments to be made over 
a specified period or pursuant to an installment plan, the period could end no later 
than (1) the end of uie period of probation, if probation is ordered, (2) five years 
after the end of a term of imprisonment if * no probation is ordered, and (3) five 
years after the date of sentenang in any other case. 18 U.S.C. § 3663(fK2). 

Fines were treated nearly the same imder prior law, since the court had the au- 
thority, in the interest of justice, to establish a payment plan. If the court chose this 
option, the stotute provided that, unless tiie court ordered otherwise, payments were 
to be made in equal monthly installmente over a period not to exceed five years 
after the offender was released frvm prison. 18 U.S.(;. § 3572. 

Suggested Replacement Language: Most offenders in our sample were sentenced 
under the provisions of pre-MVRA law and paid their court-ordered fines and res- 
titution, not as a lump sum, but with installment payment schedules. 

Delete Sentence 2 
Delete Sentence 3 

Page 3, paragraph 1 
We recommend that this paragraph be revised to acknowledge that the AO Yiaa 

defined realistic payment scnedules out note that such a task is difficult since offi- 
cers are confronted each day. with thousands of individual and difficult cases whose 
financial condition changes over time. We also recommend that this paragraph ac- 
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knowledge that the AO enlisted the services of the FJC to conduct training for offi- 
cers on financial investigations that you have outlined elsewhere in the report. 

Suggested Replacement Language: The AO recommends that probation officers set 
realistic payment schedules based on specific guidance as incorporated in the FJC 
financial investigation training to probation officers. This training. . . . 

Page 4, paragraph 1 
We recommend that the statement that probation officers were not required to fol- 

low the financial investigation training in making ability-to-pay determinations be 
revised. 

Suggested Replacement Language: Recognizing the judiciary's unique organiza- 
tional structure, probation officers are not required to take the training or adopt the 
lessons learned in the training if they take it. 

Page 4, paragraph 2 
Su^ested Replacement Language: The two districts reviewed developed local 

training initiatives and procedures that should have further complement national 
policies. 

We also recommend that this paragraph be expanded to, note that this conclusion 
was based on a review of 182 cases in the Central District of California and 204 
cases in the Northern District of Texas in which 70 cases in the Central District 
of California were identified by GAO has having inconsistencies compared to the 29 
cases in the Northern District of Texas identified as having inconsistencies. 

Page 5, paragraph 2 
We recommend that this paragraph be expanded to note that the officers inter- 

viewed by GAO dispute these conclusions and believe that these statements do not 
accurately characterize discussions they had during the interviews. 

Suggested Replacement Language: Based on the cases reviewed, it appears to be 
distinctions between an officers ability to make determinations about an offender's 
ability-to-pay when an offender is sentenced to probation (without imprisonment) 
with those sentenced to a period of incarceration. Offenders sentenced to imprison- 
ment secret or dispose of assets identified in the presentence investigation report 
while in prison and prior to release to supervision. In addition, it appears that an 
ofifender's earning potential diminishes following a period of prison. Collections could 
be enhanced if offenders are required to pay mies and restitution prior to sentenc- 
ing. 

Page 5, paragraph 3 
The report states, that some offenders identified expenses as necessary, which 

limited their ability to pay fines to the government or restitution to victims. 
As outUned later, according to the districts, in some instances where such ex- 

penses where noted, outstanding fines and restitution obligations had already been 
satisfied. The report should be revised to reflect those instances. 

Page 6, paragraph 1 
According to the report, personal financial statements were often 18 months old 

or older for offenders who were on installment payments, so probation officers were 
not in a good position to tell whether the payment amount should be changed. 

The report should be revised to clarify that personal financial statements euro not 
the sole means by which officers review the financial conditions of offenders. Each 
month offenders are required to complete and submit to the probation officer month- 
ly written supervision reports that include monthly income, including employment 
income, including income from spouses, as well mother assets. Offenders tire also 
required to submit proof of earnings to the probation officer each month. Officers 
also use other supervision techniques, including home inspections, to evaluate an of- 
fender's financial condition. 

Pc^e 6, paragraph 3 
The report should also acknowledge that the disparity in the number of issues 

identified by the GAO in the California and Texas districts. Of the examples sited, 
only six came fi-om the Northern District of Texas while the remaining 19 came 
from the Central District of California. Moreover, as outlined later, some of the ex- 
aimples are inaccurate and omit specific circumstances of mitigation. 

Page 7, paragraph 1 
We think it would be helpful to note the differences between collection actions in 

probation cases and in cases where the offender has served a period of incarceration. 
As noted later, in some instances, the assets the auditors identify as being avail- 

able for payment toward criminal monetary, penalties had been identified by officers 
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in the presentence report which pursuant to F.RCrim. P. 32 is provided to the de- 
fendant and the government at the time of sentence and had been hquidated shortly 
after sentencing or during the offender's imprisonment. At the beginning of super- 
vision, I in some instances several years later, the previous identified assets were 
no longer available. The Federal Debt Collection Procedures Act recognized this 
problem and authorized the United States attorney's o£fice to retain the presentence 
investigation report for collection purposes. 

Page 9, paragraph 2 
The report states that the U.S. Sentencing Commission also has responsibility for 

interpreting sentencing provisions of the law. The report should be revised to clarify 
the Sentencing Commission's role. Nowhere in titles 18 or 28 is the Commission 
given the responsibility for interpreting the law. Only the courts interpret the law. 

Suggested Replacement Language: 'Ine Sentencing Commission has the respon- 
sibility to establish sentencing poucies and practices by means of sentencing guide- 
lines and policy statements. 28 U.S.C. §991 and 994. 

Page 10, paragraph 3 
Please see our previous comments as they related to page 2, paragraph 1. 

Page 13, paragraph 3 
The report indicates that the GAO did its work from March 1997 through October 

1997, but it makes no reference to the fact that the auditors first begin their review 
of the case files in the Northern District of Texas and the Central District of Califor- 
nia in April 1996 when the GAO begin a self-initiated study of fees assessed on fed- 
eral offenders to defray costs incurred by the federal government in the administra- 
tion of justice. We recommend that the report be revised to reflect the total amount 
of time—fiom April 1996 through October 1997—auditors spent reviewing cases in 
the districts. 

Po^es 14-15 
We recommend that the report be revised to include financial standards and other 

guidance documents provided to probation ofiBcers as provided in Enclosure 2. 
Page 16 

We recommend that the reports describe the natural nexus between various judi- 
ciary components in relation to policy development, training, and local implementa- 
tion. The report should note that local courts are assisted and encouraged to develop 
local training initiatives and procedures that fiirther complement national policies. 
The report should also .note that in the past three years, officers in the >forthem 
District of Texas have participated in an 8-hour financial investigation training pro- 
gram presented by the Internal Revenue Service and sponsored by the local finan- 
cial htigation unit in the United States attorney's office. 

Page 19, paragraph 3 
As outlined in the FJC letter to GAO commenting on the report, there appears 

to be conftision over the use of the Consumer Expenditure Tables pubUsbed by the 
Bureau of Labor Statistics in the training, and the report unfitirly cnaracterizes offi- 
cers necessary expense determinations. We recommend that all references that criti- 
cize officers for presenting recommendations that do not comport with the tables 
should be deleted in the report. 

Page 21 
Inconsistencies In Ability-To-Pay Determinations Created Apparent Inequities 

We do not believe the inconsistencies described in the examples are based on in- 
equities in ability-to-pay determinations but instead reflect the inconsistencies be- 
tween pre-MVRA and MVRA law. We recommend the examples be deleted from the 
report. If the examples are not deleted, we recommend the report include the follow- 
ing: 

The report should acknowledge the DOJ role in collections, including the Inmate 
Financial Responsibility Program (IFRP). Under the program regulations, prison of- 
ficials can collect inmate earnings or facilitate collection of fine and restitution fixim 
assets, identified in the presentence investigation report. 

In most instances, the GAO has identified installment payment cases but fails to 
take into account that offenders were sentenced to periods of incarceration. Accord- 
ing to the judgments in those cases, in most instances offenders were directed to 
make immediate fine and restitution payments. The judgments fiirther direct offi- 
cers to estabUsh payment schedules at the commencement of supervision if out- 
standing unpaid balances remain. For incarcerated offenders who are ordered to pay 
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financial penalties immediately, the IFRP authorizes collection by prison officials. 
The Department of Justice also generally takes immediate action to pursue collec- 
tion using all of its various enforcement techniques when the judgment authorizes 
immediate collection. 

Pages 23-24 
The GAO reiterates its list of issues during, the review that have been previously 

identified in other portions of the report. We refer to other comments provided else- 
where in this summary. 

No Mandatory Standards Exist for What Types of Assets Should be Made Avail- 
able for Lump Sum Payments. 

Page 25 
While the GAO report makes a minor reference to the personal financial state- 

ment in a footnote, suggesting that the statement is used by officers in compiling 
financied information in a complete and uniform manner, one of the focal points of 
the handbook and Desk Reference is the AO staff developed Personal Financial 
Statement, Probation Form 48A, which is used by 6fficers not just to compile finan- 
cial information, but as a tool for analjrzing the financial information and determin- 
ing an offender's ability-to-pay. 

We believe standards have been provided for what types of assets should be made 
available for lump sum pajrments. However, only the courts have the legal authority 
to mandate that probation officers follow them. We recommend that these examples 
be deleted ft-om the report. If the examples are not excluded, we recommend that 
they be clarified as follows. 

Page 27, paragraph 1 
According to the GAO report, an offender was sentenced to 12 months in prison 

and 36 months supervised release. He was ordered to pay a fine of $15,000 and res- 
titution of $153,000. The offender reported a monthly income of $3,000 and was re- 
quired to make monthly installment payments of $100. While under supervision, he 
sold a second home valued at over $850,000 and did not report what he did with 
the $290,000 proceeds in equity from the sale. Court records show the Proceeds 
were not applied toward the fine or restitution. The probation officer supervising the 
case said he did not know what the offender did with the proceeds from the sale. 

We recommend that the report clarify that the offender was sentenced in another 
district and the judgment ordered payment of the restitution within 7 days from 
sentencing to the United States attorney's office to be transferred to the victim and 
that the fine was also due immediately. According to court records, the Central Dis- 
trict of California accepted supervision of this case one year later. The property was 
sold in accordance with the terms of a plea agreement, prior to sentencing for 
$680,000 rather than the amount of $850,000 that the offender estimated on his 
personal financial statement prepared five months prior to sentencing for a net prof- 
it of $52,000. It appears that no action was taken at the time of sentencing to en- 
sure that the proceeds from the sale were applied to the restitution order. 

Page 27, paragraph 2 
According to the GAO report, the offender was sentenced to 72 months in prison 

and 36 months of supervised release. He was ordered to pay a fine of $32,000 and 
a restitution of $8,000. The auditors reported that while the offender reported a 
monthly income of $2,800 and expenses of $1,700 and was required to make month- 
ly installment pajTnents of $200. While under supervision, the offender sold $20,000 
work of securities but did not report what he did with the proceeds. 

We recommend that the report be revised to note that restitution was ordered by 
the court to be recovered by the government through forfeiture under RICO provi- 
sions, leaving the offender responsible for the $32,000 fine and that the financial 
litigation unit in the United States attorney's office has been unsuccessful in recov- 
ering the money. We also recommend that the reported be revised, since the month- 
ly expenses for this offender are approximately $1,950 rather than $1,700. 

Page 28, paragraph 1 
According to the GAO report the offender was sentenced to 36 months in prison 

and 36 months of supervised release. He was to pay over $100,000 in restitution. 
The offender was required to make month payments of $400 to his victims. He re- 
ported a monthly income of $4,600 and expenses of $3,200. The probation officer 
said he was aware of the a painting owned by the offender that was valued at 
$185,000 but the offender was not required to sell or borrow against it to pay res- 
titution to his victims. 
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We recommend that the report acknowledge that while the offender initially re- 
ported sole ownership of the painting, he later reported to the probation officer that 
the painting was owned Jointly with his mother and she was not willing to sell. 

Page 28, paragraph 2 
According to the GAO report the offender was sentenced to 46 months in Prison 

and 36 months of supervised release. Restitution in the amount of $1,450 was or- 
dered. The auditors report that the offender reported earnings of $1,638 a month 
and expenses of $1,190. A monthly payment schedule of $50 was set. The offender 
reported receiving a legal settlement of $6,500 but was not required to use the 
money to pay the restitution. 

We recommend that the report be clarified to note that the legal settlement was 
awarded in Philadelphia and the officer did not become aware of it until after the 
offender had spent the money. We also recommend that the report mention that the 
offender was a serious drug offender whose release was ultimately revoked for no 
less than 12 urinalysis stalls, failure to report for three months, a positive drug test, 
and for his failure to pay the restitution. 

Page 28, paragraph 3 
According to the GAO report the offender was sentenced to 3 years probation, 

fined $3,000 and ordered to pay restitution of $1,995. The auditors report that the 
offender had over $65,000 in a personal savings account and was allowed to pay $90 
per month. The GAO also reports that the officer stated that as long as the offender 
made the $90 payments he left him alone. 

The report snould mention that the offender was sentenced in another district and 
had already paid the restitution in fiill. 

Page 29, paragraph 2 
The report states that an offender, a doctor, was sentenced to 60 months of proba- 

tion and 3,000 hours of community service. The offender was also fined $10,000. The 
probation set the installment payment at $200 per month. The offender reported 
real estate worth over $1,000,000 with over $900,000 in equity and over $500,000 
in cash assets including $20,000 in a personal bank account. The probation officer 
supervising the case told us that it was not necessary for the offender to pay off 
the fine any sooner than by the end of the offender's 60-month probationary period. 

The report should note tnat the. offender's financial situation changed as a result 
of her conviction and that the United States attorney's office had a lien filed against 
her property and the fine was satisfied. 

Page 30, paragraph 1 
According to the GAO report the offender was placed on 3 years probation and 

ordered to pay a $1,500 fine. The offender reported having over $25,000 in the bank. 
The probation officer on this case also told us that immediate payment was not ex- 
pected of offenders and set a payment schedule of $50 per month. 

The report should mention that the offender resided in a community corrections 
center for the first 6 months of supervision and that the fine was paid in full. 
No Mandatory Standards are Required for Setting Installment Schedules 

We believe standards have been provided to officers to assist them in setting in- 
stallment schedules. As noted above, we recommend that the report acknowledge 
that only the courts have the legal authority to mandate that probation officers fol- 
low the standards. We also recommend that the report recognize that collections can 
be enhanced.if offenders are required to pay fines and restitution prior to sentencing 
since some of the following examples support our long-held belief^ that an offender's 
earning potentials are diminished following a period of incarceration. Moreover, 
some of the examples support the belief that an offender has time during incarcer- 
ation and prior to release to supervision to secret or dispose of identified in the 
presentence investigation report. We recommend that the following examples be de- 
leted fixim the report. If the examples are not excluded, we recommend the following 
clarifications be included in the report. 

Page 33, paragraph 1 
According to the GAO report the offender was sentenced to 33 month in prison 

and 36 months supervised release. He was also fined $3,000. The offender reported 
an average monthly income of over $2,000. The probation officer said she deter- 
mined an installment pa}mient schedule by suggesting pa3rment amounts until the 
offender heard an amount he thought he could live with. 

We recommend that the report note that the judgment orders the payment of the 
fine immediately and that any unpaid balance be paid during the term of super- 
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vision as directed by the probation officer. We also recommend that the report ac- 
knowledge efforts could have been made by the U.S. attorney's office to pursue col- 
lection while the offender was incarcerated either through the Bureau of Prisons 
IFRP or by pursuing any assets identified in the presentence report. We would also 
note that the probation officer states that at no any time was uie offender allowed 
to set his own pa}rment schedule. 

Page 33, paragraph 2 
According to the GAO report the offender was sentenced to 5 years in prison and 

4 years of supervised release. He was also fined $6,000. The offender reported a 
monthly income of $2,200. The probation officer selected a monthly payment amount 
of $100 because he said it was a nice round number. 

We recommend that the report note that the fine was due immediately and that 
the court ordered that following the offender's incarceration the impaid balance of 
the fine will be paid during the term of supervision at a rate amortized over 3 years. 
We also recommend that the report acknowledge that efforts could have been made 
by the U.S. attorney's office to pursue collection while the offender was incarcerated 
either through the Bureau of Prisons IFRP or by pursuing any assets identified in 
the presentence report. We would also note that officer also denies stating that $100 
was a nice round number and it is the officer's practice to require an offender owing 
a fine to begin paying $100 a month at the initial meeting unless the offender can 
substantiate why a lower payment is appropriate. 

P(^e 33, paragraph 3 
According to the GAO report the offender was sentenced to 18 months in prison 

and 36 months supervised release. He was also fined $3,000. The offender reported 
a monthly income of $4,600. The probation officer said that the offender's previous 
probation officer had established a payment schedule of $50 per month and the offi- 
cer did not know how that figure was arrived at but it appeared to be a good faith 
payment. 

We recommend that the report note that the judgment ordered that the fine due 
immediately and any unpaid balance be paid during the term of supervision as di- 
rected by the officer. We also recommend that the report acknowledge that efforts 
could have been made by the U.S. attorney's office to pursue collection while the 
offender was incarcerated either through the Bureau of I*risons IFRP or by pursuing 
any assets identified in the presentence report. 

We also recommend that the report be clarified to note that monthly income of 
$4,600 was gross income and that the offender was initially instructed to pay $50 
per month based upon unstable income, but that as the income stabilized the pay- 
ments were increased to $150. 

Page 34, paragraph 1 
According to the GAO report the offender was sentenced to 24 months in prison 

and 36 months supervised release. He was ordered to pay restitution of $2.8 million. 
The offender reported a monthly income of $4,000. TTie probation officer said that 
he arrived at a monthly payment of $50 by bartering with the offender. 

We note that the officer states that the word "barter" was never used or implied 
during the interview with GAO. We would recommend that the report note that the 
offender made a $10,000 payment at sentencing and that the U.S. attorney's office 
had liens filed on the offender's property. 

Page 34, paragraph 2 
According to the GAO report the offender was sentenced to 3 years in prison and 

60 months of supervised release. He was ordered to pay $1 million in restitution. 
The offender reported monthly income of $1,700. The probation officer accepted $50 
as an installment amount because, he said, he didn't know how to handle tnis case. 

We recommend that the report clarify that the $50 a month pajrment schedule 
was based upon the offender's monthly income of $600 which excluded social secu- 
rity benefits. We would note that the officer recalls telling the auditor that he was 
not familiar with the procedures of how the offender might sell his bank stock. 

Arbitrary Methods Affected Lower Income Offenders 
We do not believe that officers use arbitrary methods to determine an offender's 

ability-to-pay or that such methods have affected lower income offenders. We believe 
the below examples reflect distinctions between pre-MVRA and current law and 
identify that offenders sentenced to probation supervision (without imprisonment) 
generally make timely, good-faith efforts to pay fine and restitution on identified 
ability-to-pay determinations made by the probation officers. We recommend that 
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the examples be deleted fix)m the report. If the examples are not excluded, we rec- 
ommend tiie inclusion of the following information. 

Page 35, paragraph 2 
According to the GAO report the offender was sentenced to I month in prison and 

60 months supervised release. She was ordered to pay about $8,000 in restitution. 
The offender,, who has four children, reported monthly income of $737 from welfare. 
The probation oCBcer set the monthly installment payment at $50. 

We recommend that the report mention that the offender was living with her par- 
ents to reduce e^>enses and was paying restitution in the amount of $140 a month. 
Over time the offender was required to assist with living expenses emd the payment 
amount was appropriately reduced to $50 per month. 

P(^e 35, paragraph 3 
According to the GAO report the offender was sentenced to 24 months probation. 

He was ordered to pay $900 in restitution. The offender had a wife and four chil- 
dren. He reported a monthly income of $800. The probation officer set the monthly 
payment at $50. 

We recommend that the report reflect that the offender had a $130 a month cash 
flow. 

Page 35, paragraph 4 
According to the GAO report the offender was sentenced to I day in prison and 

36 months supervised release. She was ordered to pay $32,000 in restitution. She 
reported montnly income of $2,400. The probation officer set the payment schedule 
at $1,000 a month. 

We recommend that the report note that the offender is living at home with her 
mother and reports $1,800 per month income against expenses of $500 per month. 
No Mandatory Standards Exist for the Type or Amount of Expenses Considered Nec- 

essary. 
As mentioned above, standards have been published for the type and amount of 

expenses probation officers should consider necessary when determining an offend- 
ers ability-to-pay. However, only the courts have the authority to make such stand- 
Eirds mandatory. Moreover, we beUeve the following examples illustrate how an of- 
fender's earnings potential are diminished following a period of incarceration. In 
each of the examples, an offender was released from prison and reported expenses 
conducive to the offender's standard of living prior to mcarceration. We recommend 
that the examples be deleted from the report. If the examples are not deleted, the 
following clarincations should be noted in the report. 

Page 38, paragraph 1 
According to the GAO report the offender was sentenced to 12 months in prison 

and 36 months supervised release. He was ordered to pay over $160,000 in restitu- 
tion. The offender reported average monthly income of about $12,000 and over 
14,000 in necessary monthly expenses for himself, his spouse, amd one dependent 
child. The necessary monthly expenses include mortgage payment expense of about 
$6,000, entertainment expenses of $350, clothing expenses of $400, and $5,000 of 
unspecified miscellaneous expenses. The offender was required to make monthly 
restitution payments of $300. 

We recommend that the report mention that the financial Utigation unit in the 
United States attorney's office had a lien filed on the offender's home. 

Page 39, paragraph 1 
According to the GAO report the offender was sentenced to 60 months probation. 

He was also fined $50,000. He reported a monthly income of $5,000 for himself and 
$10,000 for his spouse. The offender reported over $12,000 in necessajy monthly ex- 
penses, including over $5,000 in monthly mortgage expenses and $1,500 in monthly 
groceries and supplies expenses. The offender reported taking a $6,000 European 
cruise with his wife. However, the offender had not made a single payment toward 
the fine in the first 10 months of probation. The probation officer had not estab- 
lished a payment schedule at the time of our review. 

We recommend that the report be revised to note that the offender purchased the 
non-refundable cruise tickets prior to his sentencing and that the offender satisfied 
the $50,000 fine one month after release ftora a community corrections center 
and.long before going on the cruise. 

Page 39, paragraph 2 
According to the GAO report the offender was sentenced to 10 months in prison 

24 months of supervised release. He was also fined $5,000. The offender reported 
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monthly income averaging $2,600 and expenses of $2,335. His month payment was 
set at $210. He made two pa)rments and stopped because of a self-declared inability 
to pay because of all of his expenses. After he stopped making pasrments, the of- 
fender moved from an $800 monthly rental home to a $1,400 monthly rental home 
in the same area. The probation officer took no action. 

We recommend that the report be revised to note that offender moved to a com- 
munity with a higher standard of living that was 160 miles away from his previous 
residence. 

Page 40, paragraph 2 
According to the GAO report the offender was sentenced to 30 months in prison 

and 36 months of supervised release. He was also ordered to pay $35,000 in restitu- 
tion. He reported a monthly income of about $7,600 £md expenses of about $7,500. 
His reported monthly expenses included $800 for car pajonents and $960 for private 
school, tuition. The probation officer originally set the monthly installment payment 
at $100 and increased it to $200 at the time of our review. 

We recommend that the report mention that the judgment ordered that the res- 
titution be paid over the period of supervision in installments determined by the 
probation officer based on the offender's ability to pay and that the court also or- 
dered that the schedule and ability to pay be reevaluated on a year to year basis. 
We believe the report should further be revised to reflect that the offender's exces- 
sive expenses were due, in part, to the offender having a child that suffered from 
cerebral palsy and medical bills averaging approximately $2,000 a month. 

Page 40, paragraph 3 
According to the GAO report the offender was sentenced to 6 months in prison 

and 36 months of supervised release. He was also ordered to pay $20,000 in fines 
and about $134,000 in restitution. The offender reported monthly income of $3,400 
and monthly expenses of $3,600, including rental expenses of $1,850 and a car lease 
at $400. He was required to make monthly payment of $500. The report adds that 
despite reporting expenses that regularly exceeded income, the offender, who had 
no depenoents, moved from the apartment costing $1,850 per month to an apart- 
ment costing $2,400 per month while under court supervision. 

We recommend that the report be corrected to reflect that the individual moved 
from an apartment that cost $1,450 to one that cost $1,085. 

Page 41, paragraph 2 
According to the GAO report the offender was sentenced to 6 months in prison 

and 48 months of supervised release. The offender was ordered to pay about $33,000 
in restitution. The offender reported monthly income of over $7,500 and expenses 
of about $7,000. Included in the expenses was a monthly pa}rment of $750 to the 
offender's sister. The probation officer set the monthly pasrment at $100. 

We recommend that the report be revised to mention that the officer had made 
an agreement with this 64-year-old offender had agreed to pay off the restitution 
in full when she turned 65 and would receive a lump sum retirement settlement. 
Cases with Outdated or Missing Financial Statements 

We recommend the following corrections. 
Page 43-44, 1 paragraph 

According to the GAO report the offender was sentenced to 6 months in prison 
and 24 months of supervised release. He was also ordered to pay $38,00 in restitu- 
tion. The probation officer set the installment pajnnent at $200 a month, and this 
amount was not changed. The offender's most current financial statement was 60 
months old. Other information in the his file showed that his income has almost 
double; there was no information on changes in expenses, assets, or cash flow. 

We recommend that the report be corrected to reflect that the offender's $1,500 
income and liabiUties have remained constant throughout the period of supervision. 

Page 44, paragraph 2 
According to the GAO report the offender was sentenced to 5 months in prison 

and 36 months of supervised release. She was also ordered to pay $75,000 in restitu- 
tion. The probation officer set the installment payment at $150 per month. Her lat- 
est flnancial statement was 36 months old and at the time of our review showed 
monthly income of over $4,000 and monthly expenses of $3,385. The offender re- 
anested a reduction in payments, claiming financial hardship. During the time of 

fie hardship, the probation officer approved recreational travel for the offender out- 
side the court district boundaries. 
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We Fecommend that the report be revised to note that the offender was earning 
$4,000 a month prior to her incarceration but that her income changed to average 
$1,250 during the term of supervision. The report should also be corrected to reflect 
that the travel was work related and not for recreational purposes. 

Determining Victims and Harms for 
Restitution in Federal Criminal Cases 

Catharine M. Goodwin, Assistant General Counsel 
Administrative Office, U.S. Courts 
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A.     History of Federal Restitution Law 

1925   Federal Probation Act (FPA) - Restitution imposable only as condition of supervision 

19S2   Victim Witness Protection Act (VWPA) -18 U.S.C. §§ 3S79,3S80 
Restitution as separate component of senteiKe 
Discretionary restitution - court must balance harm with defendant's ability to pay 

1984   ScDttneing Reform Act - Recodified VWPA at §§ 3663 and 3664; reafiinned restitution 
as one of several, separate components of a sentence. 

1990   Hugkey v, US. - S. Ct allows restitution only for harm caused by offense of conviction 

Amendments to VWPA: 
1) restitution for scheme, pattern, conspiracy - if element of offense (§ 3663(a)) 
2) parties can agree to restitution to any extent, in any case (§ 3663(a)(3)) 
3) parties can agree to restitution to other than victims of offense (§ 3663(aXlXA)) 

1992   Mandatory restitution for Child SapiMrt Recovery Act (CSRA) -18 U.S.C. § 228 

1994   Mandatory restitntion for certain title 18 offenaet, such as violence against women, 
exploitation of children, and telemarketing -18 U.S.C. § 2248,22S9,2264,2327. 

Amendment to VWPA: 
Restitution for victims' lost income, transportation, child care, and other expenses 
related to participation in investigation and prosecution of case - § 3663(bX4). 

1996   Mandatory Victims Restitution Act (MVRA) - §§ 3663, (new) 3663A. and 3664; and 
changes to title 18, subchapter C of chapter 227, and subcbqiter B of chapter 229 (on 
financial collections). Created mandatory restitution for most non-drug federal offenses; 
to victims harmed "directly and proximately"; strengthened enforcement of restitution 
and fines (e.g., government to collect for 20 years after incarceration of defendant). 

Cwrent Trends or Issacs: 

Courts generally construe offense of conviction and causation narrowly, but 
construe v^etber harms are compcnsable as restitution more broadly. 

Still unclear what effect "directly and proximately" may have on causation/victims/harms 
analysis; will possibly slightly expand analysis. 

Not clear vtrhether conspiracy, scheme, or pattern must be element or evident from proof 
Can expect increased government oversight of imposition and collection of financial 

penalties (see, e.g., 1997 and 1998 GAO studies) 
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B.    Steps in Determining Victims and Hanns for Restitution : 
Federal Criminal Cases* 

Step One: 
Determine whether rcatittttioD is discretionary or mandatory. 

SOp Two: 
Identify the victims of the offense of conviction. 

Stqt Three: 
Identify victims' harms caused by the offense of conviction. 

Stq) Four: 
Determine which harms (and/or costs) are statntoriiy 
compensable as restitution. 

Stq»Five: 
Determine if the plea agreement broadens restitution. 



45 

5tep One: Determine Whether Restitution is 
Mandatory or Discretionary 

L Mandatory Restitution 
Court must impose full restitution for hum cnised to ideatifiible victims of the offense, without 
consideration of defendant's ability to p^. 

A. Fall rettitatioB ma»d«<»d for oflensts bated in § 3M3A(c) 
Crimes of violence (as defined in IS U.S.C. § 16) 
Tampering with consumer products (18 U.S.C. § 1365) and 
AU property offenses under title IS. 

Exception far properry offiaaes, only. If number of identifiable victims so large 
that restitution is impracticable, or complex factual issues would complicate or 
prolong sentencing and outweigh need to impose restitution ($ 3663A(cX3)) 

B. Fall reatttatioa auuidated for eettaia title 18 praviaiMa: 
Sexual abuse (§§ 2241 -2245; restitution at § 2248) 
Sexual exploitation of children (§§ 2251-22S8; restitution at § 2259) 
Domestic violence (§§ 2261-2262; restitution at f 2264) 
Telemailuiting fraud (§§ 1028-1029 and §§ 1341-1345; restitution at § 2327) 
Child Support Recovery Act (§ 228) 

n. Discretionary Restitution 
Court must balance hairn to the identifiable victims caused by the offiense with the defendant's 
financial resources - § 3663(aXlXBX>)- Exctption: complication or prolongation of sentencing - 
§3663(aXlXBXii). 

A. Coart •••ay" bnpoac restitati«B for the foOowtag (aot oovered by g 3663A): 
All other title IS offenses; 
Drug offenses with or without identifiable victims; and 
Air piracy (title 49) 

B. "May" Impose rcstltntion for any other ofTenae • oaly as a conditioB of aapcrvWoa - 
§§ 3563(bX2X 3583(d); must otherwise conform to criteria in §§ 3663,3664. 

ni.    Restitution Under tlie Sentencing Guidelines 
Required if there is an identifiable victim of the offense. §SE1.1: 
• Court "shall" impose restitution for the fiill amount of the victim's loss, if such order is 
authorized under the VWPA and certain enumerated title 18 offenses. §SE1.1(aXl). 
• For any other offense with an identifiable victim the court "shall* impose a term of probation 
or supervised release with a condition requiring restitutioo for the fiill amount of the victim's 
lots. §5El.l(aX2). 

Stateaieat of Reasoas - rtqalres eiplaaation if lea thaa ftall rcrtitatioa la iBpoiad. 
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Step Two: Identify Victims of the Offense of Conviction 

Under Federal Restitution Statutes: 
Restitution Victims Must be Victims Banned by 
Conduct of the Offense of Conviction 

Stmtutory language: 

'^For purposes of Ms section, Ike term 'victim' memms a person directiy and 
proximatefy harmed as a result of Ike commission of an offense for wkick restitution 
nag' be ordered-" § 36«3A(aK2) and § 3663(aX2). 

"—including, in tke case of an offense Ikat involves as an element a sckeme, 
conspiracy, or pattern of criminal activity, a victim is a person directly karmed by tke 
difendant's crimimU conduct in tke course of tke sckeme, conspiracy, or pattern,^ 
§ 36«3A(aX2) and § 3663(aX2>. 

"—losses siiffered by tke victim as a proximate result of tke offense." Title 18 ipecial 
rcstltatioa statutes (§§ 2248.2259,2264, and 2327). 



47 

Case Law on Identifying Victims 

Courts Define Scope of OfTense Narrowly for Identifying Victims 
for Restitution Purposes: 

Possession of stolen credit cards (18 U.S.C. § 1029(aX3)): Court cannot award 
restitution to victims of the use of the cards: U.S. v. Haves. 32 F.3d 171 (5th Cir. 1994); 
U.S. V. Jimenez. 77 F.3d 95 (5th Cir. 1996); U.S. v. Cobbs. 967 F.2d 1555 (Uth Cir. 
1992). Butc£. U.S. v. Moore. 127 F.3d 635 (7* Cir. 1997) (using plain error standard) 

Use of stolen credit cards (18 U.S.C. § 1029(aXl)): Court can award restitution to 
victims of the use of the cards; but cannot award restitution to victims of theft of the 
cards: U.S. v. Blake. 81 F.3d 498 (4th Cir. 1996); explained in U.S. v. Sadler (unpub.), 
1998 WL 613821 (4* Cir). 

Felon-in-possession of a firearm (18 U.S.C. § 922(g)): Court cannot award restitution to 
individual shot by the defendant with the gun: U.S. v. McAtthur. 108 F.3d 1350 (11th 
Cir. 1997) (defendant acquitted of 924(c) charge). But cf.. for guideline calculations, 
shooting victim can be vulnerable victim of relevant conduct for felon in possession 
ofiBense: U.S. v. Kuban. 94 F.3d 971 (5* Cir. 1996). 

Perjury before grand jury: Court cannot award restitution to victim of fraud, even 
though perjury was about the fraud: U.S. v. BroMBM'?"-^""^^ 71 F.3d 1143 (4* Cir. 
1995). 

Circuit Split on How to Apply Conspiracy, Scheme, or 
Pattern of Criminal Activi^ Provision: 

Only wiien it is an express element of the offerue of conviction. 
1) Sa. i^ U.S. v. Blake. 81 F.3d 498 (4th Cir. 1996); expUined in U.S. v. Sadler 
(unpub.), 1998 WL 613821 (4* Cir.). 

Can also apply when scope of facts in indictment or at trial indicate scheme, pattern: 
2) SK, S^ U.S. V. Jackson. 155 F.3d 942 (S* Cir. 1998); II.S v Manzer 69 F.3d 222. 
230 (8* Cir. 1995); U.S. v. Welsand. 23 F.3d 205.207 (8* Cir), cert denied. 115 S.Ct 
641 (1994). 
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Step Three:    Identify Victims * Harms Caused by the 
Offense of Conviction 

Harm Must Be Caused by the Offense of Conviction: 

Statutory language: 
- "directly andproximately" harmed (§§ 3663A, 3663) 
- "directly" banned (conspiracies, schemes, and patterns (§§ 3663A and 3663) 
- harmed as a "proximate result of the offense" (special restitution statutes in title 18) 

No statutory definition; no cases yet; legislative history says need clear "causal link" to 
offense conduct; "direct" can mean in direct chain of events begun by defraidant's acts 
(i.e., no intervening causes); "proximate"can limit harm to reasonably foreseeable harm, 
or expand harm to include natural consequences of acts (most probable) 

Case Law on Causation 

No restitution to government for chemical disposal or to landlord for apartment cleaning, 
after defendant's meth lab explosion; only for costs that were not routine costs of doing 
business, directly caused by the offense. 11S y, M^p7A- 137 F.3d 533 (7* Cir. 1998). 

No restitution to government for "biiy money" because it is routine cost of prosecuting 
case. So. e^ U.S. v. Cottman. 142 F.3d 160 (3d Cir. 1998). 

Restitution upheld for victim's legal costs incurred prior to defendant's interstate travel to 
violate protection order. U.S. v. Haves. 135 F.3d 133 (2d Cir. 1998). (Result in this case 
partly due to language of special restitution statute; also, restitution could cover time 
period outside of offense conduct because of congressional amendment to reimburse 
victims' costs during the investigation and prosecution of the case as restitution.) 

No restitution for car loan debt that was financed with tax fraud proceeds, because loan 
not a"harm" from the fraud, but merely a use of the proceeds. U.S. v. Rilev. f43 F.3d 
1289 (9* Cir. 1998). 

No restitution to patient of doctor convicted of filing &lse insurance claims, where patient 
became addicted to drugs and lost job during doctor's scheme, because addiction was not 
caused by the false claims. U.S. v. Kones. 77 F.3d 66 (3d Cir. 1996), cert denied. 117 
S.CL 172. 

Restitution by police chief convicted of bribery upheld to city for one of chief s four- 
years of salary, to represent portion of his services thai were illegitimate. U.S. v.- 
Sapoznik, 161 F.3d 117 (7" Cir. 1998). - 
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Step Four:      Determine Which Harms (and/or Costs) Are 
Statutorily Compensable 

L       Harms authorized for Restitution by 18 U.S.C. §§ 3663A(b) or 3663(b) 

A. Which of the harms to the victims caused by the offense are statutorily 
compensalrie as restitution? 

In oflcaae raaltlnc ia damage to, loss, or dcftrnction of vktim's propert]' - 
Return of the propoty to the victira or designee or, if not possible. 
Pay greater of value of property on date of daioage, loss, or destruction, or on date of 
sentencing - less the value (as of the date the property is returned). §§ 3663A(bXl): 
3663(bXl). 

In oflcaaa resulting in bodily injury to a victtm — 
Pay cost of necessary medical and related professional services and devices relating to 
physical, psychiatric, and psychological care, including non-medical care and treatment 
recognized by the law of the place of treatment; and necessary physical and occupational 
therapy and rehabilitation; and income lost by the victim as a result of the offense. 
§§ 3663A(bX2); 3663(bX2). 

la oRense reauitiBX in bodily injury and ticnih of • victim — 
Pay cost of necessary funeral and related services. §§ 3663A(bX3); 3663(bX3). 

B. Wliat additional costs to the victim are compensable as restitution? 

Inaay caae — 
Pay victim for lost income, necessary child care, transportation, and other expenses 
related to participation in the investigation and prosecution of the offense or attendance 
at proceedings related to the offense. § 3663A(bX4); 3663(bX4). 

IL     Harms/Cfists Authorized for Restitution by Special Restitution 
Statutes: 
The defendant shall pay the "full ammmt of the victim 'i losses' (§§2327,2248,2259, and 
2264) which includes: 

'all losses suffered by the victim as a proximate result of the offense." 
(18 U.S.C. §§ 2327(2),(3), telematiieting); or 

'any costs incurred by the victim for — 
(A) medical services, relating to physical psychiatric, or psychological care; 
(B) physical and occupational therapy or rehabilitation; 
(C) necessary transportation, temporary housing, and child care expenses: 
(D) lost income: (E) attorneys 'fees, as well as other costs incurred: and 
(F) any other losses suffered by the victim as a proximate result of the offense " 
(18 U.S.C. §§ 2248X3). 2259(3), and 2264(3), sexual abuse of a minor, sexual 
exploitation of children; and domestic violence). 
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Case Law on Compensable Harms/Costs 

Restitution upheld for attorney's fees for victim bank, because not limited to listed harms 
without physical or property injury. U.S. v. Akbani. 151 F.3d T74 (8th Cir. 1998) 

Restitution upheld for loss of income and psychological counseling to mother of kidnap 
victim (mother's physical "injtaies" of nausea, bronchitis, and eye infections caused by 
trauma of event). U.S. v. Haggard. 41 F.3d 1320 (9* Cir. 1994). But more typically, no 
restitution allowed for psychological counseling for employees in buildings bombed by 
defendant, without bodily injury. U.S. v. Hicks. 997 F.2d 594,601 (9* Cir. 1993). 

Restitution upheld for cost of victim's air fare to visit her family as "nonmedical care and 
treatment" for the victim's trauma resulting from assault with intent to rape. U.S. v. 
Keith. 754 F.2d 1388.1393 (9* Cir.), cert denied. 474 U.S. 829 (1985). 

Restitution upheld for FBI's costs in relocating victim, as would have been compensable 
as expenses participating in the prosecution and investigation if the defendant had borne 
his own costs, and because restitution statute allows restitution to third parties who 
compensate victims. U.S. v. Malpeso. 126 F.3d 92 (2d Cir. 1997). 
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Restitution Compared to Relevant Conduct 

1.      The Offense of Conviction for Identifying Restitution Victims is 
Often Narrower Than the Relevant Conduct for the Offense 

• Purpose of Relevant Conduct is to axxount for culpability of defendant and harm or 
potential harm from the offense.  Relevant Conduct includes: 

- acts in prepaiation of the offense 
- acts in avoidance of detection of the offense 
- acts in same course of conduct or common scheme or plan as oficnsc. 
- includes intended or attempted hamis 
- Includes gain 
- includes property that is recovered or returned 

• Purpose of restitution is to restore the victim to his or her pce-offense condition 
Restitution includes: 

- actual, unrecovered loss to victims (and certain costs) 
- limited to offense of conviction (except where scheme, pattern, or conspiracy is 

an element of the offense of conviction). 

n      Harms (and Costs) That are Compensable as Restitution Are 
Sometimes Broader Than Harms Computed in Relevant Conduct 

• If victim suffers physical injury, restitution is authorized for psychological counseling, 
medical or physical ttierapy or treatment, and funeral expenses if death resulted (18 
U.S.C. § 3663(b) and § 3663A(b)). 

• "In any case," transportation, child caie, and other expenses involved in victims' 
participation in investigation and prosecution of case (18 U.S.C. §§ 3663(b) and 
3663A(b)). 

• Can sometimes be increased after sentencing (e.g.. discovery of new losses pursuant to 18 
U.S.C. § 3664(dX5)). 

• Some special restitution statutes allow compensation for "all harms' and some list more 
compensable harms than does the VWPA (18 U.S.C. §§ 2248, 2259,2264,2327) 

• Key: Restitution award must be articulated as tied to, or pursuant to, some statutory 
language authorizing the award. 
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Step Five: Determine if the Plea Agreement 
Broadens Restitution 

I. Statutory provisions that aUow broader restitution to be imposed: 

If the parties agree, pursuant to a plea agreement, the court can order, 

a) Restitution in any criminal case to the extent agreed to by the parties in the plea 
agreement (§ 3663(a)(3)); 

b) Restitution to persons other than the victim of the offense (§§ 3663 A(aX3) and 
3663(aXlXA));and 

c) Mandatory restitntiOD for non-qualiiying offense, if the parties agree that the plea 
agreement resulted from a qualiiying offense (§ 3663A(cX2)). 

n. Application of above provisions: 

General "agreements" or "understandings" are ineffective. 

For example, provisions stating that - 
the defendant knows the court can impose, restitution, or 
the defendant knows the govenunent will ask for restitution, or 
the defendant "agrees to pay full restitution" for the offense, 

are meaningless, and do ix>t authorize the court to impose any more restitution 
than would otherwise be authorized for the offense of conviction. 

Agreement must be a specific, binding agreement between the parties. 

in. Statutory directive to the government: 

The MVRA added a commentary note lo 18 U.S.C. § 3551 providing that the Attorney 
General shall ensure thai, "in all plea agreements ... consideration is given to requesting 
thai the defendant provide full restitution lo all victims of all charges contained in the 
indictment or information, without regard to the counts to which the deferuiant actually 
pleaded" .   „ 
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C. ''Community Restitution'' 
18 U.S.C. § 3663(c) and U.S.S.G. §5E]. 1(d) 

Applies only to certain Title 21 offenses (does not include § 846) - § 3663(cXt) 

Applies only if Oere is no identifiable victim - § 366}(cX2XA) 

Efiiective for ofienses on or after November 1,1997 - § 3663(cX2XA) 

May not exceed the fine imposed - § 3663(cX2XB) 

Penalty assessment and fine take precedence - § 3663(cXS) 

May not interfere with forfeiture - § 3663(cX4) 

Statute: the court "may" order community restitution - § 3663(cXl) 

Guideline: the court "shall" order community restitution - §SEI.l(d) 
[But: It is a "departure" to not impose only where defendant has some additional ability 
10 pay, after special assessments, other restitution (if any), and the minimum of the fine 
range is imposed - because fiite takes precedence over this kind of "restitutioa"] 

Clerk receives and distributes payments: 
6SVt to state crime victim agencies; 
35% to state substance abuse block grant - § 3663(c)(3XA) & (B) 
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D. Sequence for Imposition/Collection 
of Financial Payments 

L Order of Imposition at Sentencing 

• Special assessments (for all offenses, pursuant to § 3013) 

• Restitntion (If discretionary, to extent of defendant's ability to pay): 
a) private victims (individual and corporate) - first 
b) providers of compensation to private victims - sec<Mid 
c) government as victim - last 

• Fine - Within fine range, to extent of defendant's ability to pay 

• "Comnmnity restitntion": 
For certain offenses, pursuant to § 3663(c) 
If defendant still has ability to pay, after imposition of above 

• Other penalties, costs 

EL Order of Collection 

• Same as above 
• Payments qiplied in sequence of- principal, costs, intoest, and penalties (§ 3612(i)) 
• Options upon default of payment listed at § 3613A 

m. Statutory Basis for Above Seqnnices: 

{ 3il2(c): general order of payments ii: penalty aisessment, restitution to all victimt, 
all other flnes, penalties, costs 

§ 3<i63(c)(5): 'notwithstanding § 3612(0),* a penalty assessment or a fine 
takes precedence over "community restitution' 

§ 3663(c)(2)(B): 'community restitution' cannot exceed "the amount of the fine ordered for the 
offense charged in the case' 

§ 3664(i): restitution is paid to all other victims before paid to government as victim 

§ 3664(jXl): restitution paid to victims before paid to a provider of compensation 
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E. Manner of Imposition of Restitution 

Statutory directives: Section 3664(fX2) - oouit detennines the method of payment 
pursuant to § 3S72 - which lists numerous methods of payment, and indicates preference 
for payment In full. 

n.      ImpositioD in FaU AMOunt (§ 3664<1X1)): 

In all but the Second Circuit, court can impose restitution in fail amount* 

Administrative Office, OfTice of General Counsel reconunends imposition of full amount 
(see discussion in ITS v Ahmad 2 F.3d 245 (7th Cir. 1993); and "Looking at the Law," 
Adaii, Federal Probation, June 1994). 

UI.     SchcdaleofPayaeiitB: 

Can consider defioxlant's ecoiK>mic circumstances (§ 3664(fX3XA)) - even in mandatory 
restitution cases. Nominal or partial payment schedule possible (§ 3664(fX3)(A); U.S. v. 
GoUno. 956 F.Supp. 359 (E.D.N.Y. 1997), Weinstein, J). 

Only Ninth and Eleventh Circuits allow court to expressly order payment according to a 
schedule to be set by the probation oSicer.** Other courts oppose such orders.*** 

— But supervision cannot be revoked unless the court finds the defendant is 
willfully failing to pay a fine or restitution that he or she is capable of paying, 
regardless of who set the schedule. 

- In all circuits, AO General Counsel advises that, as a practical matter, probation 
ofBccis may use informal, working, supervision plans to effect collection during 
supervision; revocation proceedings can be sought only where there is a willful 
fidlure to pay wliat defendant is able to pay; court can be asked to set schedule, 

•        where helpfiil or necessary. 

•US V. Steitimer. 52 F.3d 429,436 (U Cir. 1993)  But see AO memonnduin, Mtrch 5, 1998, -Inpoiitiaa 
orFiiuncial Penalties h die Second Circuif Abo. Judgment AO 24;B (Rev. 1/96) cfainges "payible" to "due" 
tminedialely, which Quy make a difference in future Second Circuit cases. 

•'USv. B«nmv.»»4F.2d 1255, l2«0(9lhCir 19S9V cert, denied. 493 U.S. 1034: US v. Fnenlts. 107 
F.3dl5l5. l52«-9,a.25(lllhCir. 1997)  See also. tJS v. Lilly. 901 FSopp. 25. 31-32 (D.Maaa. I995>,|ff4l0 
F.)d 24 (la Cir. 1996) (allowing PO to assess defeodanrs progress towaid salis&ctko of the restitution owinf). 

•••SS, &L. US V. Gtaham. 72 F.3d 352,356-7 (3d Or 1995), cert, denied. 116 S.Ct. 12J6 (1996); l^i. 
Piirter.4l F.3d6l,71 (2d Cir. 1994);UlxjMllB«L2 F.3d245,24S-9(7(hCir. 1993) Notes, but does not decide, 
isaue: US v. Fliilliw. 139 F.3d 913 (lOlh Cir. I99»V 
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F. Relationship of Restitution to Supervision 

I        Restitution aad fioe are each separate components of the sentence, not 
part of the supervision component (as prior to 1982 under the FPA) 

Restitution is "in addition" to rest of sentence (§ 3663(aXlXA)) 
Restitudon is a final sentence (§ 3S72(c)) 
Defendant is "sentenced" to pay a fine (§ 3571(a)) 

n      Restitution automatically becomes condition of probation (§ 3563(a)) 

II      Restitution survives supervision in most circuits 

• Most courts have found that restitution survives supervision. See, e.g.. U.S. v. Rostoff. 
164 F.3d 63 (1* Cir. 1999); U.S. v. Berardini. 112 FJd 606.611 (2d Cir. 1997); U.S. v. Webb. 
30 F.3d 687 (6* Cir. 1994); U.S. v. Eicke. 52 F.3d 165 (7* Cir. 1995); and VS. v. Soderiing. 970 
F.2d 529, 535 & n. 12 (9* Cir. 1992). Restitution was collectible as a fine (which was 
collectible for 20 years alter imprisonment). 

• Some cases have been interpreted, in discussing (repealed) § 3663(0, to allow collection 
for only five years (see. U.S. v. Diamond. 969 F.2d 961. 969 (10* Cir. 1992>:U.S. v. Jo«eph. 914 
F.2d 780, 786 (6* Cir. 1990); U.S. v. Bruchev. 810 F.2d 456, 459^460 (4* Cir. 1987)), although 
it is likely that these courts were merely articulating the extent of the sentencing court's authority 
to collect the restitution or fine (sss, &gu jfiSSCh, especially in view of Webb, supra). 

• The MVRA repealed § 3663(0, ^nd added provisions specifying that restitution is 
collectible by the government for 20 years afler the defendant's imprisonment (§ 3664(mXlXA), 
and §3613). 

IV     For any offense not listed in § 3663 or § 3663A, restitution ouy be 
imposed as a condition of supervision. 

• Detriment: it expires when supervision ends. 
• Caution: Still subject to same criteria of victims and hanns as restitntioo under §§ 

3663.3664 (except for type of offense). E.g., U.S. v. Gail. 21 F.3d 107 (6di Cir. 1994); and ILS, 
v. Cotlman. 142 F.3d 160 (3d Cir. 1998) (catmot impose restitution for "buy money" as condition 
of supervision because is not a loss caused by the offense, but routine cost of investigating 
cases). But see. U.S. v. Daddato. 996 F.2d 903 (7th Cir. 1993) (can order payment for buy 
money as specific (non-restitution) condition of supervision). 

• Possible benefit: Court may be able to adjust the amount imposed, as a change of 
conditions, pursuant to Rule 32.1 F.R.Cr.P. 
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G. AO Reference Documents on Restitution 

"Imposition of Restitution in Federal Criminal Cases," Goodwin, Federal Probation, December 
1998, pp. 95-108 (discusses steps in determining victims and banns for restitution purposes). 

April 16,1998 memorandum: Community Restitution Provision of the Mandatory Victims 
Restitution Act of 1996," Federal Corrections and Supervision EM vision. 

February 18, 1998 memorandiun: "Community Restitution Provisions of the Mandatoiy Victims 
Restitution Act of 1996," Federal Corrections and Supervision Division. 

"When Do Various Provisions of the New Mandatory Restitution Act Apply?" Goodwin, News 
A Vitws. August 26, 19%. 

May 31,19% meroorandtsn: "Antitctrorism and Efiective Death Penalty Act of I9%," Federal 
Corrections aixl Supervision Division. 

September 1,199S memorandum: "Update to Probation OfGceis on the Imposition and 
Collection of Fines and Restitutioii," Fedeird Corrections and Supervision Division. 

"Loolcing at the Law," Adair, Federal Probation, June, 1994, pp. 67-72 (discusses payment 
schedules, pp. 69-70). 

"Recent Cases on Probation and Supervised Release," Adair, Federal Probation, December 
1992, pp. 68-72 (discusses aitcrmath of iisishsx and issues raised by 1990 VWPA amendments). 

"Recent Supreme Court Decisions," Adair, Federal Probation, September 1990, pp. 66-71 
(discusses implications of Supreme Court case of Hjjgbgx). 

"Restitution - Ability to Pay," Adair, Federal Probation, May 1989, pp. 85-88 (discusses 
defendant's ability to pay, aixl whether restitution orders can be subsequently modified). 

Recent, Related Article*: 
"If you don't have a dime, who pays for the crime? - The Mandatory Victims Restitution Act," 
Tolvstad,D.O.J., (//)i/e</Store.;y4/rom(yx'Su//e/iR, January 1999,pp. 11-19(discussesboth 
imposition and collection of restitution under tl>e MVRA). 

"Criminal Restitution : An Advantageous Option for Victims," Levy, Business Crimes Bulletin: 
Compliance aitd Litigation, January 1999, pp. 2-4. (compares pros and cons of victims receiving 
criminal restitution vs. filing civil suits for damages). 
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D.    Legal Discussion: Five Steps in Determining Victims and 
Harms for Restitution in Federal Criminal Cases' 

I. The History of Restitution in Federal Criminal Cases 

"The principle of restitution is an integ^ pan of virtually every format system 
of criminal justice, of every culture and every time. It holds that, whatever else lite 
sanctioning power of society does to punish its wrongdoers, it should also insure that the 
wrongdoer is required to the degree possible to restore the victim to his or her prior 
stale of well being "' 

Putting this simple principle into practice in federal crimioal cases is far easier to 
contemplate than to achieve. Despite the universally recognized beneriu of restitution, a federal 
sentencing court has no inherent authority to order restitution. Rather, the court's authority stems 
purely from statutory sources. In fact, until 1982 restitution could not be imposed as a separate 
component of a federal criminal sentence, but only as a condition of probation pursuant to the 
Federal Probation Act of 1925 (FPA),' and was completely within the discretion of the court. By 
1982, Congress wanted to give courts authority to impose restitution other than merely as a 
condition of probation,' and passed the Victim Witness Protection Act of 1982 (VWPA),' now 
codified at 18 U.S.C. §§ 3663-3664. The VWPA, as amended, is the primary statutory source for 
restitution as a separate component of a fiederal sentence. This is confinned by the sentencing 
guidelines, which provide that the court is to "enter a restitution order if such order is authorized 
under 18 U.S.C. §§ 3663-3664."* 

Thus, the VWPA ultimately determines the court's authority to issue a restitution order in 
a federal criminal case. The scope of this statutory restitution was clarified in 1990 in Huyhev v. 
U.S.. in which the Supreme Court held that the language of the VWPA, which authorizes courts 

'This is a shortened, roodined versjon ofDie Tmpoaitioo of Rcslitulioa in Federal Criminal Cases,** Goodwin, C, 
Federul frobaiion, December 1998 

'U.S. V. Webb. 30 F 3d 687,689 (6th Cir. 1994) (citliig legislative history of the VWPA, S.Rep. No. 532,97* 
Cong.. ?" Sess. 1, 30 (1982), reprinled in 1982 U.S.C.Cj\.N. 2515,2536 (cmphisis added). 

"Codified al 18 USC. §3651-3656. repealed November 1,1987. 

'Senate Judiciary Report for the VWPA: "As simple as the principle of restitution is, it lost its priority status in the 
sentencing procedures of our federal courts long ago. Under current law. 18 U.S.C § 3651, the court may onler 
restitution for actual damage or loss, but only as a part of a probationary senteiice.'' S.Rep. No. 532,97* Cong., 2** 
Sess. 1 (I982)r«pri««y//i 1982 U.S.C.C.A.N. 2515. 

•Pub. U No. 97-291.96 Stal. 1248 (19(2), originally codified al }§ 3S79, JStO. 

•U.S.S.G.55El.l(aXl). 
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to compensate victims "banned as a result oftheoffoise" (emphasis added),^ limits restitution to 
"the loss caused by the specific conduct thai is the basis of the offense of conviction."* Ever 
since the "Hughev limitation," however. Congress has steadily expanded restitutioo, and has 
recently made restitution mandatory in most cases. 

In 1990, as a response to UaghsY, Congress passed amendments to the VWPA' which 
slightly broadened restitution by expanding the scope of the ofTense for restitution purposes. The 
amendments did not, however, change the fact that restitution under the VWPA is limited to the 
offense of conviction. One 1990 ameixlment authorized courts to impose restitution to victims 
directly harmed by the defendant's criminal conduct within a scheme, conspiracy, or pattern of 
conduct, so long as the scheme, conspiracy, or pattern is an element of the offense of 
conviction.'° Another 1990 amendment authorized the court to order restitution as agreed by tbe 
parties in the plea agreement" When and how these amendments can be applied Ls still being 
litigated, to some extent. 

In 1992, Congress enacted the first mandatory restitution provision, the Child Support 
Recovery Act (CSRA)." In 1994 it passed the Violence Against Women Act," which added 
mandatory restitution for four specific offenses in title 18.'* The VWPA was also amended to 
authorize reimbursement to victims for expenses involved in participating in the investigation 
and prosecution of the case." Finally, on April 24, 19%, Congress significantly amended the 
VWPA by passing the Mandatory Victims Restitution Act of 1996 (MVRA)." The MVRA 
added § 3663A, which now requires mandatory restitution for certain offenses, such as crimes of 
violetKe and title 18 property offenses. The MVRA also expanded discretionary restitution by 

'§ 3663A(aX2). Ao idenikal provision was later added for mandatory restitution at § 3663A(aX2). 

'495 U.S.4II,413(1990). 

Xsrime Control Act of 1990 (Pub. L. No 101^647.101 Stat. 4863, Nov 29.1990). 

'*{ 3663(aX2). An identical ptovision was later added for maodatoiy restioition at f 3663A(aX2). 

"a 3663(aX3) and 3663(aXIXA). la 1996 § 3663A(3) (identical to { 3663(aX3)) was added for mandatary 
restitution. 

"Pub. L. No. I02-S21,106 Slat 340 (1992), codified at It U.S.C. { 22S. The Act mandated that coum impose 
restitution (of child support payments due) in all convictions of willful faihue to pay past due child support 

"The Aa was pan of the Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322,108 SlaL 
1904(1994) 

"Sexual abuse ($ 2241-2245; restitution at { 2248); sexual exploitatioo ofchildrm ({ 2251-2258; restitution at $ 
2259); domestic violence (§ 2261-2262; restitution at § 2264); and telenuilceting fraud ($ 1028-1029 and § 1341- 
1345; resutution at § 2327). 

"5 3663(bX4). An identical provision was added in 1996 for mandatory restitntion at § 3663 A(bX4). 

"Thie II of the Antiterrorism and Effective Death Penally Act of 1996, Pnb. L. No. 104-132.110 StaL 1214 
(1996), effective April 24, 1996. 
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creating "conununity restitution" for victimless drug offenses in § 3663(c). The MVRA 
potentially broadened the definition of "victim" for both discretionary and (the new) mandatory 
restitution, by changing "victim of the offense" to "person directly and proximately harmed as a 
result of the commission of an offense "" It is not known yet whether courts will interpret 
"directly and proximately" as slightly expanding the imposition of restitution or not, but 
restitution will presumably still be limited primarily to the "offense" of conviction. Finally, the 
MVRA strengthened the imposition and enforcement provisions at § 3664 for all restitution 
orders. 

Ex Post Facto Issues. After each amendment to the VWPA, the circuits split on 
whether the amendment could be applied to offenses committed prior to its enactment without 
violating ihe ex post facto clause of Ae U.S. Constitution." This issue is no longer frequently 
encountered regarding earlier amendments, but it is currently being litigated regarding the 
MVRA. Our office and the Department of Justice have advised that the procedural portions of 
the MVRA are applicable, as indicated in the Act," to convictions entered after its enactment. 
However, the substantive provisions - those that cause the restitution amount to be higher or that 
convert discretionary to mandatory imposition - are only applicable to offenses completed on or 
after the date of the Act (April 24, 1996). Most courts that have considered the issue have agreed 
that the substantive provisions of the MVRA are subject to ex post facto constraints." Two of 
these have held, however, that where the conviction is of a "continuing" type of offense (e.g. 
fraud, conspiracy), and it continued past the date of the MVRA, mandatory restitution may be 
imposed for the pre-Act as well as post-Act conduct." However, the Seventh Circuit has held 
(hat the ex post facto restriction docs nj2l apply to the MVRA, because restitution is not a 
criminal "penalty" but is compensation for the victim." On the same rationale, the Eighth 

"See § 3663A(aX2) for maodalory restitution, and § 3663<aX2) for discntionaiy restitutioo. Everything about flu 
MVRA indicates that Congreu intended to expand restlnition, but courts have not yet analyzed what effect, if any, 
these particular terms might have. 

"This clause, at Article I, § 9, clause 3, has been mtcrpreted to prohibit the application of a law which increases Ihe 
primary penalty for conduct after its commission. 

'^e MVRA states that it "shall, to the extent constitutloiully permissible, be effective for sentencing proceedings 
in cases in which the defendant is convicted on or after the date of enactment** (April 24. 1996). 

" U.S. V. Williams. l28F.3d l239CS*Cir. 1997): U.S. v. Baggett 125 F.3d 13l9(9*Cir. 19971: U.S. v. Sietel 
153 F.3d 1256 (11* Cir. 1998); U.S. v. Tbomoson. 113 F.3d 13. 15 n.l (2d Cir. 1997) (in didum); and U.S. v 
Edwards. 162 F.3d 87 (3d Cir. 1998). 

"Williams. syE» S££ »!l2. U.S. v. Jackson, (unpub.) 149 F.3d 1185 (table). 1998 WL 344041 at 2 (6* Cir. (ICy.)). 
This rationale is consistent with that applied in similar situations, such as which version of the guidelines applies to 
the offense. See, e^, U.S. v. Buckner. 9 F.3d 452,454f (6* Cir. 1993) 

"U.S. v. Newman. 144 F.3d 531 (7* Cir. 1998); U.S. v. Siarwarlt. 1999WL74694 (7* Cir.). See also die Sixth 
Circuit unpublished opinion. U.S. v Ledford (unpub.) 127 F.3d 1103. 1997 WL 659673 (6* Cir 1997) (holding 
that the MVRA is not subject to the txpojt facto constraints because the same award could have been imposed as 
discretionary restitution, but may be caae-specifk). 
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Circuit held that repayment of child support under the CSRA (18 U^.C. $ 228) is not subject to 
ex post facto consideratioiis.^ 

II     The Determination of Victims and Compensable Harms for 
Restitution 

Restitution requires 8 difTerent analysis than other sentencing considerations under the 
guidelines, with which courts have noore frequent experience. This, combined with the many 
changes to the restitution statutes, have lead to much litigation and numerous reversals of 
restitution orders." Further, even though relatively few defendants have the financial resources 
to pay restitution,'' restitution is now mandatory for iKarly all federal cases in which there is an 
identifiable victim. Therefore, it is important that valid restitution ordos be imposed and 
enforced, wherever possible, to comply with the law and to avoid unnecessaiy litigatioa 

To this end, this article suggests five steps that are useful in determining what restitution 
should and can be imposed. It is important that diese steps be followed in sequence, particularly 
with regard to identifying victims before considering harms, in order to avoid considering harms 
to persons who are not victims of the ofiense of convictioa The process is one primarily of 
eiiminatioa, beginning with the scope of the ofiTesse of conviction as the outside limit for the 
identification of victims, with each step nanowing the focus, down to those harms (and some 
additional victims' costs) that are statutorily compensable as restitution. 

A.    Step One: Determine Whether Restitution is Mandatory or 
Discretionary 

The first step is to determine whether restitution is mandatory or discretionary in any 
particular case, because there are significant difiisreoces between the two that impact on the 
detetminalion of restitution. Restitution is mandatory for those idnds of offenses listed in 
§ 3663A(c), in wliich an identifiable victim has suffered a physical injury or economic loss.' It 

°U.S.V.Cnwt[inl.lHFMnOT   1401 f«*rirl~^*«i~l/l<l07^ 

**Iiiicresiiiigly, few if any couns h«v« been ravened on appeal for rgs, imposing restilution, which indicates couns' 
effiom to compeBMie victims of crime. Of the few cases lo which the MVRA applies, there still have lieen no 
iwenals of oouits' failure to impoae resdtutioa. 

"Both a flne and restitution are mandated by the guidelines, to the extern of a defendant's alMlity to pay. U.S.S.G. 
§SSE1.I BBd5EI.2. Yet.inFY l997,bolhR3tit«iaaaidafinc were imposed in only 2.3K of federate 
mtilwiOD OBly was imposed in l7.5H,andafmeanly waafcnpoudin 16.4%. Tbiia,ni63.9KoffiMimic 
cues there waa no financial penahy impoaed. 

'^S 3663A(aXI) provides diM Oe coot "shall" order restituiica for tboae offienscs listed in { 3<63A(cX 
"notwithstanding any other provision of law..." The listed oQcnKs are crinicsofviolence(deriBed in ltU.S.C{ 
l6Xtilk II fropetty offeajea, and umperiag with coaaunwr ptoducu (» U.S.C. % 13&5). 

62-438   D-00-3 



is also mandatory for a few specific title 18 offenses." Tbe vast maioiity of fedcfal offenses with 
identifiable victims i»w require nanrtatmy restitution. In all federal offenses, lestitutioD can be 
discietiooarily imposed as a condition of probation or supervised release. 

Step Two'. Identify the Victims of the Offense of Conviction 

The government has the burden of proving what harm was suffered by the victims for 
restitution puqioses by a preponderance of the evidence." The court resolves any dispute as to 
the proper amount or type of restitution by a preponderance of the evidence." The determination 
of restitution begins widi the identification of the victims, to avoid including harm to persons 
other than to victims of ttie oflense of conviction. 

Scope of the Oflense. The scope of the oSense for restitution victims is narrower than 
for victims of relevant conduct, undo- the sentencing guidelines. Despite several legislative 
changes in the 1990's, the basic rule announced in Huyhev v. U.S..* that federal statutes only 
authorize restitution for victims of the offense of conviction, rather than to all persons harmed by 
relevant coixluct of the offense, remains primarily intact. In fiict, the rule could be said to have 
been fortified by the fact that Congress has chosen not to change die statutory terms that focus on 
the "offense of conviction" for restitution purposes." Thus, the "loss caused by the conduct 
undertying the offense of conviction establishes the outer limits of a restitution older."" The 
primary issue is, then, what the scope of the offense is. 

For example, a bank robbery is essentially taking prtiperty beloriging to the bank from a 
person, by force or violence. It does not, however, include car theft that might have been 
committed in preparation for the robbery, although the car theft may be part of the robbery's 
relevant conduct, for guideline sentencing purposes." Victims for restitution purposes are only 

"Sexual abuse (S§ 224I-224S, ladtution at { 2241); leuial exploitation of diildien (§{ 22S1-22SS, reaitudan at 
} 22S9): domestic violence (${ 2261 -2262, restitution al $ 2264); md telemaiketing fraud (K 1028-1029 and 

°{{ l34l-|}4S,restitutioaat§2327). 

"S 3664(e); U.S. v. Angelica. 951 F.2d 1007,1010 (9lh Cir. 1991). 

"J 3664(e). 

"495 U.S. 411,413 (1990). 

"Noted in Gall v. US. 21 F.3d 107,112 (6tli Or. 1994) (cooc. op. by I. Jones). For both discntionaiy and 
mandatary restitution, a victim is a "penon... banned as a result of the oflense." §§ 3663A(a)(2) and 3663(a)(2). 

°U.S. V. WCUMKL 23 F.3d 205,207 («th Cir. 1994) (citing Haitia aiea "WS U.S. at 420); isulaa, \ig v H.1^ 
25 F.3d 1452. 1457 (9th Cir. 1994). 

*No(e, however, that resiilution can also someliines be broader than relevant conduct For example, restitution caa 
inchide some compoisable harms that art generally Qgt computed in relevant conduct, wch as costs of medical, 
psychological, or physical treamicni or dierapy and funeni expenses where there has been a physical iajury or 

\, and victims' costs of participating in the investigalian and prosecution of the case. Abo, nstitutioa can bt 
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those who are banned by the conduct of the actual offense of convictioa "The definition of 
victim provided in [the VWPA] is much nanower than the one in the guidelines, and it is § 3663 
- not the guidelines - that governs the authority of a sentencing court to require restitution.'"' 
The guidelines define "offense" as "the offisnse of conviction aixi all relevant conduct under 
§ IB1.3."" Relevant conduct includes acts committed in preparation for, or in avoidance of 
detection of, the offense, and foreseeable, jointly undertaken acts of others. Moreover, 
computation of "loss" in economic crimes for guideline sentencing can be based on such factors 
as "gain" to the defendant or "intended loss," but these coiKcpts are generally not involved in 
computiiig restitution. Hovtrever, one of these concepts, such as gaiti, might provide an accurate 
indication of the portion of the loss in a case that should be attributable to a particular defendant 
for restitution as well as loss purposes." The essence of restitution is most comparable to 
unrecovered, "actual loss"." It's purpose is to restore the victim to the state the victim was in 
prior to the offense, not to act as a proxy for societal harm or risk, or the defendant's culpability, 
which ate all functions of guideline computations of "loss" or "harm." Where courts mistakenly 
rely on relevant conduct to determine lestitutioii, Ae restitution order is usually vacated on 
appeal." 

Appellate courts have continued the narrow intetpretatioa of the statutory term "offense 
of conviction" the Supreme Court defined in PughtY for identifying victims for restitution. 
Cases involving the use or possession of stolen or unauthorized credit cards illustrate the narrow 
foaa on the oifiense of conviction for restitution purposes. In U.S. v. Cobbs." the defendam was 
convicted otposstssing 89 unauthorized credit cards and of using OTIC card, and the court 
inclosed restitution for the use of all the cards. However, the Eleventh Circuit vacated the 
restitution order, holding that there was no loss from the conviction for possessing the cards; only 
the count of usin^ the one card could support restitulioa There have been similar cases in other 

incieased after saitcncing with ihe discovery of oew losjes, and Mme special restitutioii statutea (ej.. } 2264, 
dcncstic violence) allow compeosatioa for **all hanns," which might be even broader than relevant conduct. 
Finally, someiinies panics can agree lo broader restinitioa tfaao could olbawiae be ordeied, as diacusacd below. 

nj.S. V Blake.»I FJd 491, S06 n.5 (4a Cir. 1996) (J. WUUatX 

'^.S.S.G. flBll, coauncnt (•.1(1)). 

"See.».«.. U.S. V. Betardlni. 112 Fid606ndCir. I997XwhewtfaaMfciMilnitingeewplracycantedS27million 
loas, but, because Ihe defendant gained $39.271 duhag his participttion in the conspiracy, that fVgurt was used (and 
agreed to) by the defendant for reslitutioo purposes. The iaaueoo^pealmvolvcdwbediertlie court could impose 
restilulian to ya-unlocated vicUms, as discussed below. 

"SSS, SJ^ U.S. v. Jjmeaei. 77 F.3d 9} (;* Cir 1996) (holding that while gain to a delcndant is sufncioit to show 
inteal lo defiaud, the VWPA requires a real or actual loss to Ihe vicliin); "iS T "rtlflP^ 954 F 2d 92* (3d Cir. 
1992). 

"Sw 't IfS Y fiti-tf-ttinl KflF-miifKOTir looaviK . ih^^... nr-u<Ki^r^ looin 

"967 F.2d 1535 (I Ilk Cir. 1992). 
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circuits, as well, involving credit cards. In U.S. v. Haves." the defendant was convicted of 
possessing stolen mail (credit cards), and a restitution order for use of the cards was vacated. 
The Fifth Circuit in dicta said one factor it considered was that the oflense of conviction 
(possession) did not include the dates on which the card was used, implying that if the use-dates 
had been included, the court may have reached a different result." 

The same narrow scope of the ofHense applies, whether the case involves fiieanns or 
perjury. For example, in U.S. v. McArthur." the defendant shot someone coining out of a bar. 
He was eventually acquitted of a § 924(c) charge, but convicted of illegally possessing a firearm, 
and the court ordered restitution for medical costs to the victim of the shooting. However, the 
Eleventh Circuit vacated the order, holding that there could be tw victim of a possession 
offense." In U.S. v. Broughton-Jones." where the defendant vnis convicted of lying to the gnmd 
jury about a &aud transaction, the Fourth Circuit rejected the government's argument that the 
fraud conduct was inextricably intertwined with the perjury conviction, and vacated a restitution 
order to the fraud victim. The court noted that, while it is conceivable for there to be a victim of 
perjury (such as vrbcK the perjury had the effect of delaying government efforts to recover stolen 
or defrauded money), in Rmughinn the fiaud victim was not a victim of die pojuiy." 

Another Fourth Circuit case, U.S. v. Blake." provides an excellent illustration of the 
difference between victims for guideline sentencing and victims for restitutiotL The defiendant 
was convicted of using stolen credit cards, aixi he admitted he had targeted elderly women in 
order to take their ptuses and use their cards. The sentencing court imposed the vulnerable 
victim guideline enhancement, and ordered restitution for both the use of the cards and the cost 
to the elderly women for replacing their purses and wallets. The defendant appealed, claiming 
the elderly women were not victims for siJbsi guideline ci restitution purposes. The Fourth 
Circiut U|dield the vulnerable victim enhancement, because the guidelines broadly define an 
offense as "an offense of conviction and all relevant coixluct,"" which includes conduct "in 
preparation" for the oflense, such as targeting the elderly women. However, the court held that 

"32 F.3d 171 (5th Cir. 1994). SstitiO. U.S. v. limcoez. 77 F.3d 95 (5* Or. 1996). 

"IlL At 172-3. (The 1990 scheim/coiupiracy provisioa wu oot discussed.) 

"lOSFSd 1350 (11'Cir. 1997). 

"While die couit may have been reluctant to consider die shooting because of die acquittal, die McAitliur result 
contrasts dirocdy with diat in U.S. y. Kuban. 94 F.3d 971 (5* Cir. 1996), where die sboodng victims was found to 
be a victim of an oflense of felon in possession of a fireami, for die pwpoaes of die guideline vuhienible victim 
enhancement. 

*^IF.3d 1143 (4di Cir. 1995). 

"Ii.atll49andnJ. 

'^IF.3d49S(4di Cir. 1996). 

'^J.S.S.G. ;iBl.l, citing }1B1.3. 
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the restitution statutes do not authorize restitution for the cost of the women's puises and wallets, 
even though the court bebeved the result to be "poor sentencing policy," because the elderly 
women were ix>t 'Victims" of the o£fense of "using" the credit cards, for restitution purposes.*' 

Who CM Be a Vktim? The VWPA refers to victims as "persons." "Person" is 
defined in the federal code to "include... unless the context indicates otherwise... corporations, 
companies, associations, firms, partnerships, societies, and joint stock companies, as well as 
individuals,"" and restitution has fiequently been ordered to be paid to these kinds of entities as 
victiffls of federal offenses.'' The government is not mentioned in the code definition, but the 
context of the VWPA indicjilfs the government can be a victim. For example, the statute directs 
that the government receives payment when it is a victim after individual victims are paid." 
Govetnment agencies have fiequently been awarded restitution as victims in criminal cases." 

Victiffls may receive restitution even if not named in the indictment, and even wfaete 
other victims are so named. For example, the mother of a kidnapping victim could receive 
restitution for her lost wages." The victim can be a successor in interest, such as a government 
ageitcy that insured the victim bank's accounts." The right to restitution can be assigned by the 
victim to another patty, such as a secured creditor, who may have actually luffaed the loss." A 

*UL • SOi' Sa>e couco, Mmctsnct using i heightened ~pl*in cmr' ondard, due to * Utk ofobjectioa M 
KnlBicing, hive allowed resitutian to vicdms •pperenlly lieyond the ofTcate. See, cc U.S. v. Moore. 127 F.3d 
635 (^ Ch-. 1997), in wtikfa the defendant was convicted of poucssioa of unauthorized or counterfeit credit cards, 
aod a restitutioa order to vendon for die use of the cards was upheld. Other courts have focused on whether die 
evidcacc pomyed a paoem oncheae. as discussed below. S«a.a.a..\fS Y iKkYf) '« ^ ^-^ "•> ^»* ^'' 
1991). diacuMsl below. 

"I U.S.C. § 1. 

"The following courts are among diOK that have refuted early chuns that latHution under the VWPA c«uld not be 
awMifad to enthles od>ci Ifaan individuals. U.S. v. Kiiklmd. (33 F.2d 1243 (S*Cir. 19t»^ U.S. v. Younee. >3< 
FJd nil (9» car. I9U>: U.S. v. Dudley. 739 F.2d 175 (4* Cir. 1914). 

"{3<64<i). 

"See.«.t.. US V.Mateeso. 115 FJd 155QdCIr 1997):US. v.Reese.99SF.2d 1275f5*Cir. 1993): RaHiffV. 
Ui,999FJd10a3 («• Cir. 1993): US. v. Daddato. 996 F2d 903 (7*Or. 1993); \}^ <f i-rtH" 9»7T 2d 1279 
(9» Cir. 1992) (IRS); US v. RyfTen- 780 F 2d 1493 (9* Cir I986X aajdOHl 479 US 963; U.S v. Hehnslev. 
941 FJd7l (UCa. I99n <1KS\: and US v. Buiuer. 964 F.2d 1065.1071 (10»Cff 1992) (FDiC and RTC) 

"b 11 S V Ha^pnt 41 FJd 1320 <9lh Cir. 1994), the court noted tat nothing ia the VWPA tolrictt the 
availability of restitutioa to the victim specified in the offense of convidioii, md that in a case such as this, "in 
which a defeadanl dehbeniely targets an unsuspecting hmily as llie victim of bis crknea, die Jefendsul may be heM 
to aaswer foribe ftmily's Ion of income" in keeping widi die UiBbSX rule thai the loes anist have been caused by 
tbeofleaaeofoaavictioa. I|L» 1329andn.6. 

'*U.S.Y.SmMi.»44F.2d6ltW«iCir. 1991), certdeniad. 503 U..S 951. 

"h US. v. Betiaan.21 FJd753(TjiCir. l994),agov«faaMiit^encyvraaasec»adofedilarof Aadirectvictin 
organization. The conn lotaid that a victim cat aaslga the right of rcatimiaa la aiyone be or die waMs. U. at 751. 
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victim cannot waive restitution, because lestitution is not solely a right of the victim. There can 
be more than one victim of an offense, and sometimes one victim suffers direct harms, wliile 
another suffers more indirect harms, from the offense. For example, when a company pays 
bonuses to its employees based on a defendant's submission of felse financial ifHiiiMitmt^ to a 
bank, the bank and the company are both victims of the offense." 

A court may ortlet restitution to a third party that compensates the victim for loss caused 
by the defendant." Where the victim receives compensation from a third party in a civil sttit or 
otherwise, the victim is not paid twice. Rattier, the defendant is ordered to pay the third party 
who compensated the victim for the harm caused by the offense, afier all other victims are paid." 
Restitution generally is not limited even by a civil suit or settlement agreement between the 
defendant and ti>e victim, because of the possibility that such suits or agreements do not cover the 
same harms and costs as restitution, and because Aey can and are often subsequently r*>''"p^. 
appealed, or amended.'' If the defendant alleges that the settlement is for the same harm as the 
restitution, the defendant has the burden of establishing any ofEset from restitution that the victim 
received in a civil suit for the "same loss" that is the subject of restitution.*" 

Conspiracies aild Sdicmes. One of the 1990 amendments to the VWPA expanded 
the definition of victim, i.e., the scope of the offense ofconviction, to include, "in the case of an 
offense that involves as an element a scheme, conspiracy, or pattern of criminal activity, any 
person directly harmed by the defendant's criminal conduct in the course of the scheme, 
conspiracy, or pattern. "*' This was passed as a response to the Hu^zhev decision, to ensure the 
"offense" included such conduct. There are some persistent issues regarding the application of 
this amendment For example, some courts have enforced the statutory language that the 
scheitic, pattern, or conspiracy must be an "element" of the offense ofconviction.'^ However, the 
tenn "pattern" more aptly describes a series of acts, rather than an "element" of an offense, which 
may partly explain why some courts describe the 1990 "scheme" amendment as allowing the 
court to "look to the scope of the indictment in order to determine whether it details a broad 

"Kokv.U.S.. 17 F.3d 247 («th Cir. IW4). 

"In U.S. V. Koodce. 991 F.2d 693 (11th Cir. 1993X a restinitioa order was upheld to a butiness fotced to leiuiliune 
die post office for slolen money orden. See abo. US. v. Malpeso. 126 F.3d92 (2dCn-. 1997), where the FBI WM 

compensated for providing witness protection and transportation expenses to the victim, as a third party provider. 

"55 36640X1) and (2). 

"VS. V. Cloud. 872 F.2d 846 (9* Cir. 19*9), cen denied. 493 U S 10O2 (civil settlement between the victim and 
die defendant does not limit realilutiont: U.S. v. Savoie. 985 F.2d 612 (1* Cir 1993). 

*1n U.S. v. Crawford. 162 FJd 550 (9* Cir. 1998), die defendant failed to prove die civil suit award was imeDded 
to cover flineral expenses, for which mtinitiao was ordered 

"§ 3663(aX2). An identical pravisioa was later provided (or mandatoty restitution at § 3663A(aX2). 

"See. SJ, U.S. v. Blake. 81 F.3d 498,506 n.5 (4» Cir. 1996); (ftoha explained m U.S. v. SadkrfuaoBb.V 1998 
WL61382I. 
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scheme encompiiwing transactions beyond those alleged in the counts of coovictioa"*' ' 

Another issue involves the bet that the statute authorizes restitution for "the dtfendaitt 's 
crimiiud conduct in the course of the scheme, conspiracy, or pattern.'^ While courts have not 
generally focused on this point, courts uphold restitution that goes to acts by other participants 
within the scheme or ccmspiracy. However, it could be assumed, although it has not been 
specifically established, that restitution would only include the conduct of others that was 
foreseeable to, or jointly undertaken by, the defendant - consistent with jointly uitdertaken 
"reasonably fofcseeoble" criminal conduct for relevant conduct purposes." This is an issue that 
has not been clarified. 

It is clear, however, that the court must make an individualized determination for each 
defendant in a scheme or conspiracy, just as it must do for detcfmining the drug amounts, per 
defendant, within a conspiracy for mandatory minimum purposes." For example, in U.S. v. 
l^tfli" where the defendant was convicted only of accessory after the fact, but received the same 
(foil) restitution order as all other defendants, the First Circuit vacated the order because there 
was no basis in the record to determine if the defendant was responsible for the total loss caused 
by the conspiracy or not. Even though restitution is not automatically less for a defendant 
convicted of accessory after the fact," it may be, and the court must consider restitution as it 
pertains to each defendant's conduct in the offense of conviction. 

Other issues include: 1) the harm for which restitution is imposed must have been caused 
by conduct that was pan of the same scheme or conspiracy as the offense of convictioti,* and 2) 
restitution can be imposed for harm caused by conduct committed in counts which were 

'USi^.^]iai& W F.3d Z22,230 (tik Cir. l995X<mpiaab addwO (qiiMiot UJ^^JUtlaal 23 F 3d 205,7 (tA 
Cir.l cat dmitd. ll3$.Ct64l (1994). la MlBBL the defcadaM WM ordered to pay resdtuIMO for 270 ckxMd 
cable TV imits,aMioagh he was ccemcudofoaly* few in die count of conviction. Seenlao. V'?} YI IWllWIli '" 
FJd 942 (I* Cir. I99t), when die otkaaa of convictioo inchided conspiracy to pooeu md utur unnulhoriad 
ncwibct (cbecbX Bd poacstion at ii«»ilhi»iinl credit cards nd identiricatini docnmems, bol a resiilutioa 
amrd to penoas bom whom panes aid MiWlKi •ton dnrammti mn stolen was upheld (a nealt comniy to dial 
oTBkkt. Unoa, eod £gU& SMMBJ became die couit Iwmd die evidence or (rlof proved that dwft of die docuBcats 
•nd casda was "io Autiieiiiice'' of a check writiBg KlMaM, cepaiiad and nm by the dcfcndnL 

-n lM3<aX2) awl 3<«3A(aX2) (enpliMii aiUed). 

*nj.S3.G.{IBI.3(aXIXB). 

^aee **uetafnaiin0 Maadatory MJttiuiian iVmiHies in Dni( Conapaacy Caies, Goodwin, rcueiiv PtuviMloit, 
Goodwin. March 1995, pp. 74-7t, and cases ciud Iherefei. 

"Si F.3d 1190.1199 (lai Or. 1994). 

nj.S. v. a^K. 25 FJd 1452.145« n.S (9* Or, I994)i 

"hi U.S. V. LedasM. 60 FJd 75a 751 (Hdi Ck. l995),aMdeAwtaaitwa>oonvici«lof coaapina(locxpafttMO 
•Bkn can, and the «'"«'~•| conn had imposed tenihition to be paid to die ownen of the Union can. Tlia 
afpeilaie conn held Ibal the exportation waa aM pan of die saoae ooaapincy at dw vehicle didt 
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acquitted, but only if the conduct was clearly part of die scheme, pattern, or coo^niacy for which 
there was a convictjon." 

In sum, the "scheme, pattern, and conspiracy" provision "expands" the offense of 
conviction for restitutioa purposes. Where it applies, it enables the court to identify restitution 
victims (and thus harms) more broadly than it could otherwise. When applying the provision, 
however, the restitution award is most likely to be upheld if the sentencing court is careful to 
articulate how the conduct that caused the harm was port of a scheme, pattern, or conspiracy Ifaat 
is an element of the offense of conviction. 

B.    Step Three: Identify Victims' Harms That Were Caused by the 
Offense of Conviction 

After having identified the victims of the offense for restitution purposes, the next step is 
to consider the harms suffered by those victims "as a result of the oCTense of conviction." By first 
identifying victims of the offense, and then looking at the harm to tltose victims, one is less likely 
to irKlude harm to victims of relevant conduct that may be outside the actual offense of 
convictioa Courts have been quite conservative in defining wliat harms were caused to the 
victims by the offense conduct, but the MVRA may have ultimately expanded the causation 
concept slightly, as discussed below. 

Causatioil. The govenunent has the burden of proving harm to the victim(s) by a 
preponderance of the evidence,^' which includes proving that the victims' harm was caused by 
the offense of conviction. The statute simply authorizes restitution for the harm caused the 
victim as a result oftbs offense conduct. There is no causation standard specified. Few courts 
have focused attention on what the causation standard should be, or whether it has changed after 
the MVRA. The Seventh Circuit has observed that a pure "but for" standard sweeps too broadly 
for criminal responsibility, because it would include any downstream effects of an act, even if 
tltere were additional, intervening causes of the harm. This might resulU for example, in holding 
a rapist responsible for barm to the hospitalized rape victim caused by a hospital fire." The First 
Circuit has also concluded that the "but for" standard must be modified, for determining vibich 
losses to a bank were caused by the defendant's fraud, for restitution purposes: 

'°For aamplc, where some counts of bank fraud are acquitud. restiiulian may iio< be oidered for victims of those 
counts /the acquittal is interpreted to mean diat the ooiupiracy did not include the acts charged in die acquitted 
counts. 11 y » Ki^pe 944 F.2d 140« (7* Cir. 1991): On the other band, there is no Manket prohibition on impo&ing 
restitution for acquitted covnts, and courts have imposed restitution for losses to victinis sssociatod with acquioed 
counts, paiticularly if the scheme or conspiivcy of conviction encompasses activity that was not covered by the 
acquittal  U.S. v. Chanev. 964 F.2d 437 (5' Cir. 1992); U.S. v. Faitas. 935 FJd 962 (8» Cir. 1991). 

'"} 3««4(e> 

"US. v. Marlatl. 24 F Jd 1005 (7* Cr. 1994). 



" We hold thai a modified but for standard of causation is appropriate for 
restitution under the VWPA.... the government must show not only that a 
particular loss would not have occurred but for the conduct underlying the 
offense of conviction, but also that the causal nexus between the conduct and the 
loss is not loo attenuated (either factually or temporally). The watchword is 
reasonableness.. .. what conslilules sufficient causation can only be determined 
case by case, in a fact-specific probe." " 

While it may be difficult to define how close the connection must be between conduct 
and harm, courts have vacated restitution orders where the connection was not close enough. For 
example, in U.S. v. Rilev. the Ninth Circuit held that a defendant convicted of tax fraud could not 
be ordered to pay restitution for the amount owed on an automobile loan for which he had used 
proceeds from the fraud." And, in U.S. v. Kones. where a doctor defendant was convicted of 
filing &lse insurance claims, the Third Circuit held he could iwt be ordered to pay restitutioD to a 
patiem who became addicted to painkillers and lost his job during the doctor's scheme - because 
the patient was not the victim of the offense, which was filing false insurance claims.^ 

The calculation of restitution sometimes involves some of the same issues as computation 
of "loss" for guideline sentencing, and can be as complicated. Just as loss must sometimes be 
estimated, such an estimation is sometimes the appiopiiate amount to be imposed as restitution, 
too. For example, in ^.S. v. Sanya. the Ninth Circuit held that an illegal alien smuggled into the 
country by the defendant, forced to work as a maid under slave conditions, was entitled to 
restitution based on the difference between.the minimal wages dte earned and what she should 
have earned.^ The Sixth Circuit upheld a restitution order of one year's salary to be paid to the 
city by a former Police Chief, convicted of taking bribes for four years in U.S. v. Sapoznik." 
The Sixth Circuit held that a victim is entitled to the retail value, as opposed to actual cost, of 
goods which the defendant acquired by fraud and then sold (at retail prices)." And, the Tenth 
Circuit case of U.S. v. Diamond demonstrates how complex restitution computations can be 
where there are numerous, complex fitumcial transactions, and illustrates that the government 

"U.S. V. Viknin. 112 F.Jd 579.590 (Ist Cir. 1997). The court rejected u "unbridled bat foT cauution standard 
forieditutlon. "While it b tnie thai for want of a nail the Mngdom reixaedly was lost..it could hardly have been 
Congress' intent to place the entire burden on the bladcsmith." Id at S8S.  The defeodant owed the victim bank for 
stme bans not procured by fraud, but had paid some loans that had been ptocivcd by fiaud. Restitution could only 
be ordered for outstanding fraudulent loans. See also. U.S. v. Campbell. I0« F3d 64 (5* Cir. 1997) (banic 
repossessed collateral on defendant's fraudulent loan and got more for it than the value of the loan, but defendant 
had other, unpaid loans with the bank that were legitimala; no restitution could be impoeed). 

"143 FJd 12J9 (9* C«. 1998). 

"77F.3d66(3dCir. I99tlceit denied. I17S.C1. 172. 

'^7F2d 1332(9'Cir. 1992). 

"161 F.3d 117 (7» Cir. 199$). 

"US. V. Lively. 20 TM 193 (6* Cir I99«). 
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must be able to prove that the restitution loss resulted &otn the ofCense conduct itself, cattier than 
related conduct which may have contributed to the loss." 

A rule of thumb is that restitution does not include routine costs to die victim. For 
example, in "^ v, Mairfl" the defendant was convicted of manu&cturing mcthampbelamine 
after his homemade meth lab exploded, damaging his apartment. Even (hough the sentencing 
court ordered restitution for the cost to the government for disposing of various chemicals, and to 
the landlord for cleaning the apartment, the Seventh Circuit vacated the order and remanded for 
the court to determine which costs were directly caused by the meth lab offense, and which costs 
were routine, for both the landlord and for the government. Similarly, restitution orders for "buy 
money" (money given to defoidants by the government in reverse stings) have been struck 
because such costs are viewed as routine costs in investigating and prosecuting cases (or the 
court holds that the government is not a "victim" banned by die offense - which leads to the 
same result)." Likewise, restitution orders for victims' attorneys' and investigation fees have 
been invalidated as not "caused" by the offense." 

Another rule of thumb, that is helpfiil in determining those harms "caused" by the offense 
of conviction, is that restitution is intended to restore the victim to his or her condition prior to 
the offense. This perspective eliminates "losses" to the victim which, although perhaps 
consequentially "caused" by the ofTense, are secondary and more indirect This analysis would, 
for example, support restitution for a victim's costs to replace a security camera damaged in a 
robbery, but not for costs for improving the security system after the robbery, even though the 
ofTense demonstrated the need for such improvenients. The victim may claim that he or she 
would not have improved the system "but for" the robbery; however, this sort of connection is 
more indirect and is not "direct" or "proximate" (in die sense of foreseeable) in the same way 
repair of damage directly caused by the offense is. If, however, the most efficient or practical 
way to repair the system is to use new, updated parts (which have the effect of upgrading the 
system), then such repairs can be said to be necessary to restore the victim to its prior state (i.e. 
with a fimctioning security system). 

Sometimes, where the fact-finding required to nuke such distinctions is tedious, such as 
where there are a few non-restitution costs mixed in with a large mimber of restitution costs or 

"^J.S. V. Ditmond. 9<9 FTd 961 (10* Cir. IW2V 

"137 F Jd 533 (7th Cir. 1998). 

"tl.S. V. CoanuM. 142 F.3d 160 (3d Cir. 1998), U.S. v. Khawiii. 118 FJd 1454 (I I* Cir. 1997), U.S. v. Mtachum. 
77 F.3d 214 (6* Cir. 1994>:U.S. v.G»U.2l F.3d 107 (6th Cir. 1994): U.S. v. Gibboni. 25 F.3d28 (laCir. 1994). 
But see. I'f " Ptltf"" 996 F.2d 903 (7th Cir. 1993), which would allow an order lo reimburse the "buy money" 
pot IS restiuitioa. but as a diKretionary condition of supervision. See also, dissent in C^otaman. 

"U.S.v.Mullm. 971 F Jd 1138 (4Ih Cir 1992); US. v. Dimoiid. 969 F Jd 961 (lOlh Cir. 19«2). See also, (igjt,. 
Siblllk 92 F.3d 865, 870 (9di Cir. 1996) (no resdlntion for costs of victim bank meeting widi FBI). 
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hanm," or when such foct-finding is extremely difficult,** some appellate couits have allowed 
restitution for all the costs or harms. Also, one should bear in mind that, where the offense 
occurred after the enactment of the 1994 amendment allowing restitution for victims' costs for 
participating in the investigation and prosecution of the case, discussed below, some seemingly 
indirect costs are included in restitution under that provision that would not otherwise be 
included. 

The MVRA. In 1996, Congress passed the MVRA wrhich added the words "directly 
and jxoximately*' to describe bow restitutioa victims are harmed by the offense of conviction.'* 
While there have been no cases analyzing the effect of these tenns, "pcoximately" invokes the 
legal concept of "proximate cause." In civil racketeering cases, in order to sue for. treble 
damages, the plaintiff must prove that the defendant's conduct was a "proximate cause" of 
plaintJfTs injury." In contract atKl tort law this term often limits pure "but for" causation to 
include only barm for Miiich the defendant's conduct was a "substantial factor" in causing, or 
which should have been "reasonably foreseeable" to the defendant Nor is the concept of 
"foreseeability" unknown to criminal law. "Foreseeable" acts of others in jointly undertaken 
conduct are attributable to the defendant's relevant conduct under the senteiKing guidelines." 
Also, the Sentencing Commission has been considering and testing a reformed definition of 
"loss" for guideline purposes that contains a "foreseeabiUty" concept" 

However, another concept associated with "proximate cause" has the potential of 
expanding restituticn liability, at least slightly. One theory of tort "proximate cause" is that a 
defeixlant is responsible for the "natural consequences" of his or her acts - whether they were 
foreseeable, or not" Pre-MVRA cases often did not allow restitution for harms not directly 

"Stt.U.S.v.TtBCg. 107F.3d 1120(5*Cir. 19971 «ndU.S. v. StliBohn. 981 FOd Ml«, 1421 (Jd Cir. 1992) 

"U.S. V. D«vi». 60 F.3d 1479,14«5 (10»Cir. 1995). 

"The vktim is oac wiio it "direclly and proximately" hanned, or "dinctly" hained by the defendant'i conduct b 
Ike coiupincy. ichaiw, or ptttcn (}§ 3663A, 3663X <x hanned as a "Voximtie mult of the ofTease" (ipecial thie 
IS raaodttory resliditioii atitulet, e.g., { 2327, lekmaiketing). 

"Racketeo Infhaictd and Cocnipi Oisaniaiions Act (MCO), provides for civil liability (IS U.S.C. i 1964) or 
cnmmal liability (IS U.$.C. } 1963). The RICX) Act has the same cauation requireiiKnt as the Clayton Ad (IS 
USC.il5)farwciiritiesftnidcaMS. S«e. e.^.. Beck v. Pnrois. l62F.3d 1090(11* Cir. 199») (defmina 
"proxinute came' in Ibe civil RICO coolext); Holmes v. Securities Invesrof Protectjon Coroomion. 112 S.Ct. 
1311.1312(1992). 

*^.S5.0. ilBI J(aXIXB). 

"See. "Copiag Widi 'L<oa>': A Re-Examliution of Scntencint Fedcial Econoniic Crimes Under the Guidelines," 
Bowman, 51 Vaadeibflt L-Rev. 461 (199S). for influential discussion of the reuoos behind the refoitn effort. 

"The bmous case '^^nfnnf" ' "^''"—ll PfillHi^. C9.. 162 N£. 99 (N.Y. I92t), ilbsnales the two primary 
competing views of "proxinute cause" in ton law. The majority opinion, wntleo by Justice Cardozo, focuses on 
whether the harm was "fotesceable" to sotneone m the defendant's position, whereas the miitonly opinion, just as 
pct9iisiv*ly, arpies thai ooe should be responsible for the "natunl consequcoces" of one's acts. Stales base their 
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caosed by the defiendant's conduct For example, the portion ofa restitution order for a back 
fraud victim's costs of reconstrocting bank statements and replacing stolen finids was vacated 
because it was not a direct harm of the ofiieose conduct.*' But future courts, applying a 
"proximate" harm standard, may interpret causation more broadly. 

Indeed, it is most likely that the term "proxiiiiately*' will ultimately be interpreted as 
slightly expanding the scope of restitution, consistent with the clear congressional intent behind 
the MVRA to maximize to the extent possible the imposition and enforcement of restitution. An 
expansive approach is also consistent with the 1994 VWPA amendment authorizing restitution 
for "indirect" costs, such as those to a victim for participating in the investigation and 
prosecution of a case, as discussed below. It is also consistent with the four ^)ecial title 18 
mandatoty restitution statutes enacted in 1994, which require restitution for the "iuU amount of 
the victim's losses" or "all losses suffered by the victim as a proximate result of the offense."" 
Three of the four also include an extensive list of "indirect" hanns, such as counseling and 
therapy services, temporary bousing, lost income, and attorneys' fees,'' which are broader than 
the listed harms in the VWPA that have not significantly changed siitce enacted in 1982. Future 
courts may rely on the spirit and letter of the 1994 and 1996 restitution legislation to breathe new 
life into the scope of the VWPA, regarding causation of harms for restitution purposes. 

A slightly broader aiudysis is most likely to lead to different results in flic "gray" areas 
where the determination of victims or causation of harms is a close call. (The same would apply 
to the compensation of harms, as discussed below.) Such "grey areas" mi^t include, for 
example, the shooting victim in McArthur. supra, the credit card use-victims in cases like iisysfc 
supra, (especially where the date of possession includes the dates of use), or perhaps die elderly 
theft victims in a case like Blake, supra. Such an expansion may also support restitution for 
psychological counseling where the "injury" is less obvious, such as that in Haggard." discussed 
below, or for "patterns" of conduct similar to, but not necessarily an element of, the offense of 
conviction. However, the interpretation of "proximate" has not yet been tested in the courts, and 
the VWPA language regarding "the offense," upon which Hughev was based, has remained 
substantially unchanged. Thus, any expansion in the identification of victims or harms will most 
likely be incremental. 

ton law on one or Ibe other of tfiese Hieoriet, to dais day. 

"11S V Schinnel tO F 3d 10«, 1070 (5th Cif. 1996). 

" l« U S.C {{ 224«, 2259, 2264.2327. 

«1» U.S.C. a 22««(3), 2259(3X 1*12264(3). 

"41FJdl320(9*Cir. 1994). 
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C.    Step Four. Identify Those Harms and Costs That are 
Statutorily Compensable as Restitution 

Restitutioii is a statute-based penalty, and most courts bave mteipreled the compensable 
harms listed in tfae restitution statutes to be the only banns that can be compensated as restitution. 
Specific kinds of restitution are listed in tfae VWPA for cases in which there is "damage to or loss 
or destruction of property of a victim,"" or when there is "bodily injury to a victim."" For 
example, psychiatric and psychological caie and lost income ate only listed for where the victim 
suffos "bodily injury,"** and courts generally do not allow restitution for these costs unless there 
was clear physical, "bodily," injuiy." Also, it should be noted that there is IK) authorized 
compensable tt»titution for "pain and suffering," which is a common damage award in civil 
suits. 

However, some courts have shown a willingness to find statutory authorization to uphold 
restitution orders for harms caused to bonaflde victims of the offense, and appellate courts are 
likely to uphold the courts' efforts to compensate victims - so long as tfae sentencing court is 
carefiil to tie the award to qiecific statutory language, either in the VWPA or a specific 
restitution statute. For example, in the early case of U.S. v. Keith." the defendant was convicted 
of assault with intent to rape, and the victim suffered bodily injury. The VWPA allows 
compensation where there is bodily injury for costs for "noimiedical care and treatment.'^ The 
Ninth Circuit tqiheld a restitutioo order for the cost of the victim's air fare for a visit to her 
family, as "noomedical care and treatment" for the victim's trauma, caused by the defieiMlam's 
offense conduct 

Years later, the same court, in U,Si Yi HJttoi praised the Keith order as an example of a 
sentencing court taking "pains to fit the restitution order into the language of the statute.""* It 

**( )6C3<bXt) and S 3«6]A(bXlX 

"} 3<«3(bX2) md S 3«63A(bX2)- 

*|{ M63(bX2X 3<63A(bX2). Bia aotethMibeliai of specific canpnnMelnnnt an broader tailbtapecial title 
II mandnory reatilutioa naliitcs, nidi aa {{ 224t(3), ZZS9(3). and 2264(3). and incjade rack hamt as 
compcmaMc evaii without "bodily injiny.'' 

"SSE, U.S. V. Hujkv. 924 F.2d 223 (I I* Cir. l991Xcouit coold no) orter resiitution to compouale the rape vtediii 
for pain mi sufTchiig: Ike Inl of coapensable expenses in the VWPA is exclusive); U.S. v. Hicla. 997 F.2d 594 
(9* Cir. l993Xreititution could nol inchxle ibe coal oTpaycbological counseling lor IRS employees taigeled by Ike 
defcmUnt's bombings); U S. v. Davea. 73 F.3d 229 (9* Cir. l995Xlos< iocome could no* be ordcfcd aa rasUbtioa 
wkare die victim did not sufTer bodily iqjiiiy) 

•754 F.2d 13M, 1393 (»• Or), cat denied. 474 US. 129 (19«J). 

"} 3663(b)(2XA) nckidcs "... nonaiedical care and ticalmeni loidefed in accordance with a method of hcaltag 
fcoogaizad by Ac law of the place ofuaaUucnt" 

""Wl fM 594,601 (9»Cir. I99J). 
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nonetheless vacated the restitution order in Hicks for psychological counseling for IRS 
employees who were in buildings bombed by the defendant (but who did not suffer bodily 
injury), because the restitution was not tied to a statutorily compensable harm. 

Two other cases illustrate courts' willingness to uphold restitution for harms suffered by 
bonafidt victims of an ofiense, if possible. In U.S. v. Haggard, the Ninth Circuit upheld a 
restitution order to compensate the mother of a Iddnappi ng victim for lost income, even though it 
conceded the VWPA requires a bodily injury before psychological haim can be compensated."" 
The court also indicated (in dicta} that "^ysical injury" might iiKlude such "iiquries" as nausea, 
bronchitis and arecurring eye infection, if suffered as a result of trauma from the defendant's 
conduct'" Recently, in ii^SiiAkbani,"" the Eighth Circuit upheld a restitution order to a 

' victim bank for attorneys' fees, reasoning that, although attorneys' fees are not listed as 
compensable unless there is damage to or loss of property, the court found no such limiting list 
applies where there is QQ loss of or damage to property. Also, "there is no blanket prohibition in 
the VWPA against inclusion of attorneys' fees."'" 

Congress made it easier to award what might otherwise be seen as "indirect" costs to 
victims in 1994 by enacting an amendment to the VWPA that reads, "(4) In any case, [the court 
can] reimburse the victim for lost income and necessary child care, transportation, and other 
expenses related to participation in the investigation or prosecution of the offense or attendance 
at proceedings related to the offense. """ Although restitution harms are primarily those that ate 
directly caused by the offense, as discussed above, this provision allows compensation for some 
"indirect" haims, or "costs." The provision provides evidence of congressional intent to 
maximize restitution, and constitutes a useful analogy to courts trying to compensate victims 
within the applicable statutory language. For example, the Second Circuit recently relied on this 
provision in U.S. v. Malpeso"" to uphold a restitution order to the FBI to cover costs in 
relocating a victim. The court reasoned that the 1994 amendment would have authorized 
restitution for the relocation costs if the victim had borne his own expenses, and the court could 
compensate the FBI for those expenses, especially in light of the fact that the statute also allows 
the court to order restitution to third parties who compensate victims harmed by the offense."" 

"41 FJd 1320 (9di Cir. 1994). 

"^u 1329 and n.7 A possible fictar was dK bet that du appellate coun wis using a "plain enoi" mndml 
(because die defendant did not object to the restitiilion oider at sentencing), which gives the snUencing court a 
greater benefit of the doubt in the analysis.) 

'"15IF.3d774(8ttiCir. 1998). 

"»ld. at 779-710 fcitint U.S. v. Marah. 932 F.2d 71Q. 712 (gdiClr. 1991). auotinn Hushcv). The Akbii court waa 
also using a '>lain error" standaid of review. 

'°'§ 3663(bX4). An identical provisioa was iodiMied in the MVRA for mandaiory itslilutioo at} 3663A(bX4)i 

'"126 F.3d 92 (2d Cir. 1997). 

•"53«64(fXlXB). 
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In U.S. V. Haves. "* the Second Circuit recently relied oa sevenl statutory provisions to 
uphold a restitution order. The defendant was convicted of crossing state lines in violation of a 
protective order, for w^iich restitution is mandatoiy."" The Second Circuit used the provision 
aulboiizing restitution to a third paity who compensates a victim for hanns caused by the offense 
to uphold restitution for the victim's housing costs, even though the victim lived with her parents 
while fleeing the defendant. It also used the provision allowing victims' costs participating in the 
investigation of the case, and specific language in the special restitution statute involved to 
uphold other ports of the restitution order, including the victim's costs in obtaining a protective 
order, even though the defendam argued that the costs woe incurred prior to the actual offbise 
conduct, and thus could not have been "caused" by the offense conduct. The Second Circuit 
noted, however, that the qxcial statute requires restitution for the "fiill amount of the victim's 
losses as determined by the court,""' and specifically mentions "costs incurred in obtaining a 
civil protection order" and "any other losses suffered by the victim as aproximate result of the 
offense."'" Moreover, the ftct the costs occurred outside the lime frame of the actual offense 
conduct was not dispositive, because restitution is authorized for victims' costs iiKuned in the 
investigation and prosecution of the case, which occur after the offense conduct. 

Finally, courts' wUlisgoess to compensate bona fide victims of offienses where possible 
may also be partly due to their longstanding 6uniUahty with the FPA, which since 192} simply 
authorized restitution (as a condition of probation) ~for actual damages or loss caused by the 
offense for which conviction was bad."'" There was no potentially restricting list of specific 
compensable harms. Also, in conformity with judicial intent to maximize restitution where 
possible, in cases where the ofliense was committed between 1982 and 1987 - for which both the 
VWPA and the FPA were ostensibly available, courts regularly upheld reititatioa orders under 
whichever statutory authority provided the strongest support 

D.    Slq) Five: Determine if Plea Agreement Allows Any Broader 
Restitution to be Imposed 

After determining what restitution could lawfiilly be imposed in a case based on the 
principles discussed above, one must carefiilly review the plea agreen>ent to detennine if it 

"l3}F3<ll33(2dCir. 1991). 

'*HZ2«2Md2264. 

"»2264(bXI). 

•"HZ264(bX3XE)aid(F). Alto, Ik* tht other ipecialthk II mndMoryicniiution>tMiitH({{224(, 2259, wd 
2327), h cron-Kfaencet Ae VWPA. Prtaanabty, cilber could be used to suppoft rwtjnition onlen, ad dKy <re 
MM mutually cxchoive, bw ndwr arc compkneimy lo each other - coiuistcnl wiik Cooipeis' dear ialcai lo 
maximizK rcstituboM. 

"'IIU.S.C.|fMSI,rapey«i. See US. v. Vinct. I6t FJd 1187.1ITO flO* Or I9l9)(dlii« 
•ack cicait on t uimmiMalan kaiai nadcr Ifae FPA). 
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allows restitution to be imposed for a greater amount than would otherwise be authorized. This 
is because the VWPA. as modified by the MVRA, contains three provisions regarding plea 
agreements that idlow expansion of restitution beyond what might otherwise be imposed. 
Two were enacted as part of the Crime Control Act of 1990. 

Section 3663(aX3) reads, "The court may also order restitution in any criminal case (s 
the extern agreed to by the parties in a plea agreement"'" (emphasis added). This provision 
allows the parties to agree to a restitution order that "overrides" other constraints on restitution in 
two ways. First, the court can impose restitution in any offense, if the parties agree, even if the 
offense is not one for which restitution would otherwise be statutorily authorized. This provision 
has been used to support restitution for offenses outside of title 18."* Second, the court can 
impose restitution to the extent to which the parties agree. For example, this provision was used 
to uphold a restitution order where the defendant agreed to pay restitution for losses fiom 
dismissed counts that might not otherwise have supported restitution.'" 

A second provision was added in 1990, § 3663(aXlKA), because prior to that time some 
courts had prohibited the imposition of restitution to victims outside the ofliense of conviction, 
even where the defendant agreed to the amount in a plea agreement.'" Section 3663(aXlXA) 
reads, "The court may also order, if agreed to by the parties in a plea agreement, restitution to 
persons other than the victim of the offense."'" Finally, in 1996, § 3663A(cX2) was added as 
part of the MVRA. It allows the court to impose mandatory restitution for an offense not listed 
in § 3663A, if the plea agreement specifically states that a mandatory restitution offense gave rise 
to the plea agreement 

Some cautions regarding plea agreements apply. Where the plea agreement merely states 

'"There is no Identical provision for mandatory restitutioD in $ 3663 A, perhaps because full restitution is praumed 
to be imposed in all such cases, anyway. 

'"SK, tt. U.S. V. SoderiiniL 970 F 2d 529, 534 (9tb Cir. 1992), fflldaiii SOS US. 952 (1993); U.S. v. Gadirie. 
64 F.3d 1510,1514 (lOth Cir. 1995). Without such an agreement, restitution cannot be ordered under the VWPA, 
ftar example, for non-violent ofTensea not in title 18, such as title 12 ctguity slumming offenses. U.S. v. Amirti. 926 
F.2d409(5*Cir. 1991). 

'"U.S. V. Thompson. 39 F.3d 1103, 1105 (10* Cir 1994X 

'"See discussioa in 1997 Federal Sentencing Guidelines Handbook. Haines, editor, at p. 63S; U.S. v. Guarding. 972 
F.2d 682 (6* Cir. 1992); U.S. v. Soderiing. 970 F.2d 529 (9* Cii. 1992). 

"'A similar piDviston, § 3663A(3). applies to mandatory resdtution. The circuits disagreed whether the 1990 
amendments could be applied to previously commiRed offenses. For example, in U.S. v. Silkowski. 32 F.3d 682 
(2d Cir 1994), the Second Circuit held a plea agreement was applicable where the defendant entered into die plea 
agreement after the 1990 amendment was enacted, even though a significant poitioo of the loss occurred as a result 
ofcondnct committed prior to the amendment. See also. U.S. v. Arnold. 947 F.2d 1236, 1237 (5* Cir. 1991).^ 
tSS, U.S. V. Snider. 957 F.2d 703 (9* Cir 1992). However, the amendments have been in place, long enough now to 
be generally applicable to cases cuntotly being sentenced. 
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that the goveimnent will ask the court for a certain amount of restitution, the provision will 
probably ooi be read as a specific agreement by the defendant to pay that amount'" Likewise, a 
simple statement of an understanding that the court may order restitution for any victim of the 
offense of conviction will not allow the court to impose any restitution beyond what could 
otherwise be imposed for that oRetkse."* Nor will an oral acknowledgment by the defendant at 
the plea that he or she could be ordered to pay restitution be considered an "agreement" by the 
defendant to pay restitution, where the plea agreement is silent (and particularly where it contains 
an "integration clause," stating it constitutes the entire agreement between the parties).'• 

The general rule is that a restitution order will be upheld under diese provisions so long as 
die agreements are speci6c.'" The Ninth Circuit, in V,g. v. Soderliny. cited an example of the 
level of specificity required: The defendant agrees "...to make restitution for the losses stemming 
fix}m [the two oCfenses in the information] and from the other flve transactions, all in return for 
the government's agreement not to prosecute [the defendant] for offenses arising out of the other 
five transactions."'" Another example of a specific, effective agreement is that upheld by the 
Second Circuit in U.S. v. Rice, which provided that restitution need not be limited to the counts 
of conviction, and which had a separate rido: that explained the scope and effect of the agreed 
upon restitution.'" 

One frustrated appellate court, after painstakingly analyzing the plea agreement and 
transcripts of the plea and sentencing, said '^e govenmient would be well advised to give 
greater consideration to the impact of the VWPA and Huyhev in fiiture plea negotiations where it 
seeks restitution of a specific amount &om a defendant pursuant to a plea agreement"'" 

"•See dnciuiion, for CMinple, in U.S. v. Ramilo. 9116 F.2<i 333 (9* Cir. 1993); U.S. v. B«kg. 25 F.3d 1452 (9* Or. 
1994); U.S. V. Soderlint. 970 F.2d 529. 531 (9* Cir. 1992) (per curiim). 

'•nj.S.v Gulhrie.64FJdl510flO'Cg. 1995). 

"^J.S. V. Brougfaian-Jones, 71 F.3d 1143 (4* Cir. 1995); U.S. v. Gudirie. 64 F.3d 1510 (10» Cir. 1995). 
OccuiooiUy, where the plea •greemenl is general or where die amount of restitution is imcenain, > court is willing 
to examine transcripts of the plea and/or sentencing hearings to determine whether the parties actually agreed at 
those later stages to a specific sum of restimtion  See U.S. v. Schrimsher. 58 F.3d 608.810 (11* Cir. 1995): U.S. v. 
SiUlowski. 32 f.3d 682, 689 ad Cir. 1994); and US. v. Uvin. 27 F.3d 40,42 (2d Cir 1994). It is naturally much 
mote preferable for the parties' to generate a clear agreement regarding die nature and extent of restitution. 

"•Sec feg., U.S. V. BnralL 51 F.3d 86.89 C7di Cir. 1995); U.S. v. Osbom. 58 F.3d 387, 388 (8th Cir. 
1995XtestituitoD based on dismissed charges because of agreement); U.S. v. Soderiint. 970 F.2d 529, 532-34 (9tli 
Cir. l992Xper curiamXrestitution upheld for losses outside of conviction); U.S. v. Tbomoson. 39 F.3d 1103. 1105 
(10th Cir l994Xs«me); U.S. v. Schrimsher. 58 F.3d 608, 610 (I llh Cir. l995Xper curiamXrestitution for three 
ttokn vehicles valid for ollense involving only two, because of agreement). 

'"U.S. V. Soderlin£. 970 F.2d 529, 531 (9* Cir. 1992). 

'"U.S. V. Rice. 954 F.2d 40,41 (2d Cir. 1992). 

"Silkowiki. sunra. 32 F.3d at 6t9. 
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Congress, too, diiccted the government to seek lull restitution. The MVRA added a oote to § 
3SS1, which states that the Attotney General shall ensure that "in all plea agreemenu.. . 
consideration u gtvtn lo requesting that the defendant provide fiill restitution to all victims of all 
charges contained in the indictment or information, without regard to the counts to which the 
defendant actually pleaded "  Nevertheless, plea agreements still often merely state that the 
defendant agrees to pay full restitution, which is ineffective and pennits only that restitution to be 
imposed as could be otherwiae, accotding to the principles involving victims and bami*, 
discussed above. 

in. Conclusion 

The many changes made to federal restitution statutes in recent years requires that 
sections 3663, 3663A, and 3664 be reviewed again, in detail. The language of the restitution 
statutes is the basis of the principles discussed hereto involving the scope of the offense, harm 
caused by the offense, and hanns that are compensable as resdtutioa The suggested steps of 
analysis provide a sequential £ramewoi1c within which to woric through the determination of 
whether and how much restitution should be imposed in all federal cases in which there are 
identifiable victims, according to the haims suffered by the victims of the offense. 

For offenses where restitution is mandatory, the resulting amoimt must be imposed 
(alduugh the court can consider (he defendant's financial resources in setting or adjusting a 
payment sctiedule, where needed). For offenses in which restitution is discretionary, or 
imposable solely as a conditicHi of supervision, die court must additionally balance the resdtutioa 
imposable with consideration of the defendam's present and future financial resources. This 
second pert of the restitution detenniaatioD, and the eoforcemeot of restitution order, will be the 
subject of fimire discussions. 
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liONioAsiwwimatm       ADNHNKTRATTVE OFHCE OF THE 

UNTTED STATES COURTS aJwciHoarioNB 
OAUNCE A. HI. fl 

WASMNCIOH OJC 20S44 

FcbnuTT IS,  1991 

MEMORANDUM TO ALL: CHIEF FROBATTON OmCERS 
CEOEF ntETRIAL SERVICES OmCEBS 

Sa^cct' Caminuiiity Rsflitutioo Pravition of the Mind«toiy Victims Rettilution Act 
of 1096 flMTORTANT INTORMATION^ 

WhcBlbeMiiidabxyllatitutionActof 1996waiaiact«JonApril24,1996, it included t 
provision for discreliomfy restitution to the coinnainity in ccftaia dnig afiease cues bised on the 
BnouttofpubEebsimcaisedbytbeoSdue. IK U.S.C. {3663(c).  However, tlie pravisioa 
stipulated that befin tlu type of restitution could be ordered, the United States Seotcncing 
Coamisaion was required to promulgate guidelines to assist the courts in detennining the amouitt 
of community restitution. 18 U.S.C. $ 3663(cX7). In accordance with this mandate, efiectiva 
November 1, 1997, the Sentencing Commiisioa amended U.S.S.G. §SE1.1 giving the court 
discretion in detetmimng the amount of restitution that may be ordered under this section. It 
slates: 

In a case where there is no identifiable victim and the defendant was 
convicted under 21 U.S.C i 841. 84S(a), S49, 8S6, 861, or 863, 
the court, takii^ into ooosideratioa the amount of public harm 
cauaed by the o&nse and other relevant factors, shall order an 
amount of community restitution not to exceed the fine imposed 
under {SE1.Z 

In ad£tion, the statute and tlie guidefines limit the amoimt of comnmiiity restiiution that 
•nay b* "•"T"*"* to an amount that doea not "exceed the amount of the fine ordered." 18 U.S.C 
i 3663<c)(ZXB). The financial resources of the daOndant, the financial needs and earning ability 
of the dfifcndaiH and the defendant's dcpeodaits, and other such &ctori u the court deems 
appropriate iiaO be considered by the oouit in determining whether to award thu type of 
fWitutiaa. 18 U.S.C. $ 3663(cXl) and II U.S.C. {3663(aXIXBXD(II)    In addition, the 
statute specifically prohibits a community restitution award if K appesn likely tliat such award 
wixdd interfefe with a fijrfoture under 18 U.S.C. §J 981,982, or under the Controlled Substance 

A TKADmON OF SERVICE TO THE FEOUALjUDiOAKy 
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Mbrm City. MO 65101 
(573)751-4942 
Fax: (573)751-7814 

MONTANA 
Danyl Bnmo, Assistant Adminisrator 
Adcfictive & Mental Disorden Divisioa 
Depaftmeot of Public Heahfa 
and Humai) Services 

P.O. Box 202951 
Helena. MT 59620-2951 
FedEx MaOfaigAiMrtai: 
CognwO BoOifinB. C-IIS 
1400 Broadway 
Helena, MT 59620 
(406)444-3964 
Fax:(406)444-4435 

HKBRASKA 
Gordon Tush, Assistant Director 
Diviaon of Aloohoiisni. Drag Abuse 
sad Addiction Services 
DqMrtmcnl of PubCcInslitutioai 
P.O. Box 94728 
Lfaioofa\.NE 68509-4728 
FedEx Mafling Address: 
Fobom & W. Proqwctor Place 
Lineola Regioaal Center CaniMa 
Central Office - 3rd Floor 
Unooln.NE68S09 
(402) 471-2851, ExL 5583 
Fax: (402)479-5145 

WgVAPA 
Mm[yniManicai.aiief 
Bureau of Aloohol and Drag Abuse 
505 E Kii« Street. Suite 500 
Caraon City, NV 89710 
(702)687-4790 
Fax:(702)687-6239 

wgwHAMPsmmt 
Dcoiae Davia, Director 
Borcan of Substance Abuse Ssrvioea 
Dcpaitment of Health and Hunan Services 
105 PleassM Street 
CaMaid.NH 03301 
(603)271-«10S 
Fax: (603) 271-6116 
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NEWJHMEY 
John W. FureU. Deputy Director 
Division of Alcohoiitm, Dfuge Abuse 
and Addiction Servicet, CN 362 

Departmeat of HMUI 

129 East Hanover Street, 4th ROOT 
Trenton, NJ 08625-0362 
(609)292-9068 or 7385 
Fax: (609) 292-3816 

Lym Bn^, Director 
Diviaioa of Subttanoe Abuse 
Department ofHeabh 
HaroU Rumeb BUg., Room 3300 Nortt 
lI90StFtincisD(iv« 
SanUFe,NM 87501 
(505) 827-2601 
Fax: (SOS) 827-4097 

NBWYORK 
lean Somew MiBer, Comnriwioner 
OfBoe of AlcolMlini and Substance 

Abuse Services 
1450 Western Avenue 
Albaiiy, NY 12203-3526 
(518)457-2061 
Fsx: (518)457-5474 

wnimirABniJWA 
Flo Steii^ Acting OMT 

DivisKM of Mental Heahh, DevetopaHotai 
DisMiiies ft Subflwee Abuse Scrvioes 
Department of QunMu Resources 
325 North Safisbnty Street 
Kaleigh.NC 27611 
(919)733-4670 
Ax: (919) 733-9455 

NOKTH DAKOTA 
Don Wright, Unit Adnanistratar 
Division of Mental Health and 

Subaanoe Abuse Services 
ND Oepaitment of Human Services 
600 South 2nd Street, Suite «1E 
Bisnardc. ND 58504-5729 
(701) 3284922 
Fax:(701)328-8969 
E4l4aa: al^)ds.sohrk@ivich.stste.od.u* 

OHIO 
Lucfille Fleming Director 
Departmem of Alcohol and Dnig 
Addiction Services 

Tivo Nationwide Plsza. 12th Floor 
280 N. High Street 
Cohunbus. OH 43215-2S37 
(614)466-3445 
Fax: (614) 728^936 

OiaAHOMA 
Dennis Doyle, Interim Deputy 
Departmem of Mental Health 
Substance Abuse Services' 

P.O. Box 53277 
OkUioaiaCity,OK73117 
FedEx Mafliag Address: 
1200 Northeast 13.2nd Floor 
OkUioaaCity,OK73117 
(405) 522-3858 
Fax: (405) 522-3650 

OMCON 
Baiban A. Gmsgfio, Director 
OOioe of Alcohol and Drag Abuse 

OR Department of rfaman Reaoutoes 
HLUMB Resources Buiding 
500 Summer Street, NE 
Sakav OR 97310-1015 
Fax: (503)945-5763 
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IWSSYVfMOA 
GcneR. oojpt, Director 
Office ofDnigA Akobol Programs 
Dcputmeat of Hoahh 
P.O. Box 90 
Ccmmoowulth St Forester Sts., Rm. 933 
HsnisbufK PA 17108 
(717)783-8200 
PH: (717) 787-6283 

WHOPtlSI^Nn 
Sherry Kaapp, PhD. 
Assodite Director (Substance Abuse) 
RI Depsftmcnt of Hcilth 
Dmskn of Substance Abuse 
3 Capittd HUl/Catmon Builifiiig, Room 105 
Providence, RI 02908-S097 
(401) 277-4680 
Fax: (401) 277-4688 

SQgraCARQLniA 
Beverty G. Hamilton, Director 
Dcpwtmeut of Alcohol and Other 
Dnig Abuse Services 
3700 Forest Drive, Suite 300 
Cofannbia. SC 29204 
(803)734-9520 
Fax: (803) 734-9663 

SQdELDAKIQA 
Gilbett Sudbedc, Director 
Division Aioobol and Dnig Abuse 
DcpsrtnNot of Hunan Services 
BJOsview Plaxa, East Hwy. 34 
c/o 500 E Capitol 
Piene, SD 57501-5070 
(605)773-3123 
Fax: (605) 773-5483 

TKUKKSSEX. 
Stephanie P«ny, MD. 
Assistant Consnissioer, Bureau of 

Alcohol and Dnig Abuse Services 
Depwtnient of Health 
ConkO Hull Bulding. 3rd Floor 
426 5th Avenue, North 
NashviUe, TN 37247-4401 
(615) 741-1921 
Fax: (615) 532-2419 
E-MaB: ipetty@mail ststf tn.us 

TPCAS 
Teny Faye Bleier, Executive Director 
TX CooimissioiKsn Alcohol and Drug Abuse 
9001 North IH 35, Suite 105 
Austin, TX 78753-5233 
(512) 349-6600 or 1-800-832-9623 
Fax: (512) 837-8500 
E-mail: teny-MrirrQtcads state.tx.us 

UTAH 
Leon PoVey, Director 
Division of Substance Abuse 
Department of Human Services 
120 North 200 West, Room 413 
Sak Lake City, Ur 84103 
(801) 538-3939 
Pax: (801) 538-4696 

vimwoNT 
Tom Penas, Director 
Offloa of Alcohol and Drug Abuse Programs 
VT Department ofHeaUi 
P.O. Box 70 
Burlington, VT 05402 
FedXx MaBtaf Address: 
108 Cbeny Street 
Burlington, VT 05402 
(802) 651-1550 
Fax: (802)651-1573 
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LewisE Gdlnt, PfaJ>., Director 
(MSoe of Subttaoce Abine Seracct 
DcpMment oTMeaial HMMI. Maobd 

Rebvdatiaa & SiiMnce Abate ScMOM 
P.O. Box 1797 
Ucfemoad.VA 23214 
FcdKx BAaOBS AMTHR 
109Gov«niorSlnet 
RidwMdLVA 23214 
(804)786-3906 
Fax:(804)371-0091 

WASBINCTOM 
Kenntth D. Static, Diractor 
DJvJMi of Aloohoi and SulMtaace Afauae 
Departmeot of Social Mid HMkfa Servioci 
P.O.Box 45330 
O^niHa. WA 9SS04-S330 
Vcttz Maii^ Addreatt 
612 Woodhnd Square Loop. SE 
Bnldii«C 
Olyavia.WA98S04 
(360)438-8200 
Fax: (360) 438-8078 

WBSTVIBCaNIf 
Jack C. Oofaan. Jr.. Diredor 
Dmioa of Alcohofim aad Drag Afauae 
Dqiartmeat of Health and 
State Capitol QMopiex 
1900 Kaoawha Boulevard 
Baidii«6.IU>omB-738 
Chaitaan.WV2S30S 
(304) 558-2276 
Fax: (304) 558-1008 

S«(vioea 

WBCOWSW 
PhiBp a. McCuUoinh. Director 
Divisioa of Supportive Liviag 
Bureau of SubitaBoe Aboie Servicea 
DcpaiUnent ofHealth and Faowy Servicaa 
P.O. Box 7851 
Maifiaoii,WI 53707-7851 
Fcdb Maiilai AddMaK 
I Wait Waaon Street 
Madi8aii,WI 53707 
(«0>) 266-3719 
Fax: (608) 266-1533 
E-Mail: aKGalpa@dh&.atate.wLut 
Web page ad^eae: 
tttp7Awww.dli6.statn.wLua 
(dick oo wtiat't new and acroO 

to Bureau of SobMaoce Ahtfe Servicea) 

WYOMIWC           

Dnnno aTBchtvorisl HMkh 
SuDfttnoc AbuKpfogran 
DcpAitnicnt of HBUUI 

2300 Capitol Ave 
Cfaeyana,WY 82002 
(307)777-6494 
Fax: (307) 777-5580 

AMEBITAW SAMOA 
Fa'afttai raukario 
ChieC Social Servicea Divirioa 

Pl«l> Pago, AS 96799 
011-684-633-2696 
Fax: 011-684-699^7449 

GOAU 
ElcBa L Scngg. MS. MHR, IMFT 
Dwector 
Dept Of Menial HeeUi ft Subataooe Abnae 
790 Oovcnor Ctrioe O. CMMchD RMd 
Tamn«.GU 96911 
011-671-647-5443 
hK:(617)649-«9tt 
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Dr. Jose Acevedo, Adnrnustrator 
Mental Health and Ami-Addiction 
Services Adniirastration 

Department of Health 
P.O. Box 21414 
San Jiian. PR 00928-1414 
(787)764-3670 
Fax: (787) 765-5895 

VIRGW ISLANDS 
Carlos Ortiz, AOD Director 
VI Div. of Mental Health 

Alcoholism Sc. Drug 
Dependency Services Department of Health 
Charles Harwood Memorial Hospital 
Christianstead, St. Croix, VI00820 
(809) 773-1311 ext. 3013 
Fax: (809) 773-7900 

KEPIIBMrOFPAI^n 
Masao M. Ueda, Director 
Minister of Health 
Republic of Palau, Ministry of Health 
P.O. Box 6027 
Koror. RepubUc of Palau PW 96940 
011-608-488-2913 or 2552 
Fax: 011-680-488-1211 or 1725 
E^nail: bhd^>elau.com 
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ADVANCE COPY 

ifowws 11^ MEowM       ADMINBTRATIVE OFnCE OF THE _,„ ^   
UNITED STATES COURTS B^CEKOJWNES 

-   OJWENCE >L L£^ |R Fldoii Coffmkwund 
eDinon                                       WASHINCTOKDC 205*4 Sii»«t*» Dimm 

July 15,1996 

MEMORANDUM Ta     CHIBF PROBATION OFFICERS 
CHIEF PRBTRIAL SERVICES OFFICERS 

Subject:        AddHlooal Infonnatiaa on tbe Mandatoiy Victiim RenkutiaD Act of 1996 
aWTPRMAHWO 

To utiit officen in implemeating logie of tbe new procedma required nnder tbe 
Mandatoiy Victiim Reititutiaa Act of 1996, staff bom tbe Federal Cocrectioot and 
Supetvliicm Diviaiaa, in consnltatian witfa die Oflioe of Oeneral Oounel, are worldng on 

. • lample victim notification letter and a new probation fbno-AESdsvit of Vicdm Lonet. 

Ai you know, prior to lubmitting tbe preaentence report to tbe court, tlie new 
Kctiaa 3664<dX2) o( Title 18 requires tbe probation officer to provide notice to all 
identified victimi. The law also provide* the victim with an uppwtuiiily to file with the 
probation officer a separate affidavit relating to the amount of the victim's losses subject 
ta the restitntioa. The new Affidavit of Victfan Loiset form should bcifitate this 
fequirement. To assist us in this effixt, tevettf/ dbtiicts have already submitted copies of 
locally developed notification letters and affidavit forms. We are inoofporating those 
inggMtions into our final product 

The new provisidns of 18 U^C { 3664 also require defendants to provide 
probation officer* with an affidavit taOy descnbing their financial resouicea, hidndiaga 
oomplete Usdttg of aO assets owned or contrdled, as o( tbe arrest date. The revised 
Prabatlan Fona 48 should help defeadants meet tUi leqniremeDt 

We anticipate release of the new fcsms and tbe sample notification letter within 
tiie noa 44 weeks, after they have been shared with the Department of Justice.  In the 
meaathne, if yon have queuions eoncemfaig tbe new Mandatory Victims Reititutiaa Act, 
you may contact the Office of General Coonael at 202/273-1100 or ProbatiOB 
AdBdnistntor Kim M. Whatley at 202/273-1626. 

Eonice R. Holt Jones 

A TRADITION OF SERVICE TO THE FEDERAL lUDCIARY 
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«MllCBCOl»y 

uoi«« Mu« MOMM       ADMINISrRAnVE OFHCE OF THE __ 
UNrrEDSTAIBC»UKrS "«SS?'°*' 

ojnaMotKutn. 
WASHMCIOKDC 20SM 

AI«DK 12.1996 

mUOBANDOMTOAUL: CBIBP PKOBATIDN OTPICBRS 
CaiBF ntBIMAL 8B&VKSS (VnCBRS 

Sol^M        NcwI^rob«kioFon»iarliHMnitatc(yVii!dmBMliluli(mActori99« 
nNTORMATiom 

7V>«Mtoogottiinta^toM<h»i(»ofttBMWTro»MMii*rito»lMdrtoiyVkith^ 
lUMhudon Act of 1996, ittf fixim thelPadtni Coagadaai ad SrvtrrUoti DM^ 
i>«h Ibe OflSoe of (hocnl CoiMiMl. have developed tfaD MMfead B^^e viotfaa ootiacMta 
diaaswProbt&)nFonn72,Declinlii»ofV>admlMMi. neBoddlgUiraDdlhsaswflnBritaaid 
aMd or the criteria of the new legUito tbt lequbei tlie pra^^ 
wwrined victinia and to provide them with M opportiirfty to fle a lepei'ate ttodtnit ifittwg to Ifae 
amount oftfaevictim'iloaeaaibject to raHtttioii. tlwBqlaoaliooafLoaeiSid^eottoReMlliitioa 
•qMD* the new law and couU be oaeSd to vkstina who diooae to emdae dHt ri^ to declan ioMa. 

The Probatkm Fonn 4gA hu alao been rariaad to luet the pcmuiaai of 18 U.S.C. { 3664 IhM 
nequfae defentanta to pnnMe probation oflfcen wUi an aflUarit Uly deacAiing thdr financial 
naaareea,iociaAig a complete Biting ofaBan^aow^ed or coBboBed, at ofthgtiTot data. Falae   . 
Bforautioa piovided Iv a df4tedai< oooid lead to pronozdoa fer pojuiy in aooanlance widi the 
provisioMof 18U.SC S 1621. 

Ihe affidvrit iodicated In tecdoo 3664(d) ha bea pcapaod u a dedhiatiaa hi aeoonUaoe wkh 
2SU^C11746.wUchprovideatfaatanyMaalra|Bfa«meatftraaaad(ritBiqrbaatfiifiedbr  . 
diitortuiL Uaaworadeclantiona, under pcad^ofpaiinrr.aveida the aetdtbrvielhia or defadHlt 
to looata and poaAly pay for a ootiiy pubfic 

11» new fixm ifaould bo anifaMe «the FocBi Dialilialiaa Cailer wilUa the next aeveral 
WMIK The attachedfcmiani^ bermodpoadktfca Ihii  »r»h«»»<BeaHwia iwwiiiietlhg 
anr ktedaioo ViQliia Kaadliiiiaq Aet. Ito tnak««ha indri knu; ooMMt Oa OOoa of OeMirf 
Ooannl «2a2a73-U(>0 orPnbaiioaAdiiritfMiMarlhiM. Wh«h)rit30Um.lSM. 

.e.4i4p-^^ 
BuiioaR.aakJa«a 

A TKADiifbN OF saiviCEioira RDEKALIUnaAinr 
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Smpk Vldta NotlflciliM UM« 

Juhl5.1996 

RK    MledSlautv.SHM 
"— Mmiiltr 9fiCR.ooooiMij 

The Mandatoiy Vleihu Retfitaliaa Aet ctf 19M piDvidM Alt an idcBiiBed vfcatoH 

•bove^otitled caw receive noiiee of die folkiwing ifgriEonoat^ 

Onyiinelfl JW6.deeand»ntJoto&wM^>Ma»ivfctednffftffffftffHrf  The 
•entenefag hearing»ni 1« hrfH nn ^iy«f ft fOQHatftiflO/mt.. •« tlmllnlhMl fit..^ 
Dterict Court, located at 222 Bmadmm Brealnr Km ASerOit^^^'*^'*^ " M- gMfe 
I. Grww. Accordiiig to oar reooidt, JOD may be entitled to letthntion in tbe smoont of 
SSQiSQQf However, oar oflloe cannot guaiaiitee tbat leuitntkiD, or any pwtVr'Or amoant 
of restltotian will be awarded to jnn at lenteaciBg. Tbat detetminatioD wiH be made bgr 
tbeoouxt 

Yon are invited to tohmit infimnatkn couceniing tbe amount of jroor looet to tbe 
bekniMigDed probation olBoer. A oomplete caphTwUnn of the lype(s) d eonqwiuatian 
yon mi^ be entitled to TBoeive ii tDciaded with tUi letter. If yon with to have tach 
information considered in tbe preparation of .the preteotence rspoit, please contact me 
to confirm your losses no later than Ju/? 30. 1996. 

The law also permits yon to file a separate affidavit relating to the amount of loss 
subject to restitutioiL A declaration form wUefa has the same legal effect as an affidavit 
but which need not be notized is enclosed. I wOI submit the declaration to the court on 
your behalf should yon wish to eocerdse your right to submit such a Coon. However, the 
statute provides that the bordeo shaB be on the attoniqr for tlie Government for 
demonstrating your losses as a result Of tiie offense. 

If you are awarded restitution by tiie court in tUi case, you may request the clerk 
of the court to issue an abstract of Jndgment oertiQping that a judgment has been entered 
in your &vor io the amount specified hi die order. Upon registeriuft recording, 
docketing, or indeodng the abstract in accordance with tbe rules and retjuiieoieiits of the 
*tate otAtfantis. the abstract of judgment shall be a Hen upon the property of die 
defendam located in AtUm^ in the same manner and to the same extent and under the 
same conditions as a judgment of a court of general jurisdiction of^ttonitf. In the eveot 
you are awarded restitutian, it is your respoiosiUlity to notify the United States Attomeyii 
office in the this district and tbe court ot wnf iiiaaga In your mailing address yitiie 
restitution is still owed. This infcnmatian win be mahilained confidentially. 
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Mir.JdlmDcw 
Pl«e2 

bOMOTaMym] plMwCBalftesto 

Midiad Tomer 
UAPnlMtkia Officer 
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Tlie MuMkUoiy Reititntfcm >^ of 19K |«>*idH fliat 70a asf be entkleil to aa order of 
CMtitaitoa Cor ceraia laoM nOend M • dfaeet or pcogdnaiB nndi of Ae oooodHian of ths 
offaanfariiUdiaedotaiduiwHeeBvieted. 'niet)fpeia(kaMifi)r«faidittBitMate 
pravidM XMtitatiaB are cgqildrwd'bfllaw. Yon bne Oe t<gkt to o^Un dute loaet fa detd ia' 
die ttadied affidavit finn. 

la the caae of aa olbaw lemUng fa damago to or hM or dartradian of {irapet^ of a 
viclfai of the oOBniev the eaait mqr order the retaa the prapet^ to die oarner of the 
ptupeity or utiirfTft tlw^giiatnl fay tfie uwiiei; orif reconof dieprefioitjrii liiipoiiBilB^ 
^"y*^*^^ ^ Ifuiriftfpiatfli thff rfflirt may TfffW fyri*^ — anyii «qwi *n «h/^ jrwfwy 
cf-the valoB of the propetty on the date of the damage, loa, or dwtnirrion, ortlwvalneaf 
the propeity on file date.of leatencfag, ka the vafaie (at of the date the pnn)erty ii retomed) 
of any pait of the property that ii returned. 

fa the eaie of an oOenie reniltfag fa bodl^ h^my to a victtai, the court m^ order, p^ment of 

rdalfag to pi^rical, pQcUatik^ and ptycboio^eal care, fodmBng namaedieal cate and 
treatmeot rendered fa accordance 1^ a mis&od of beaUng leeognieed bgr the law of the place 
of treatmeat; pqrmeDt of an amoimt equal to die coct of aeoeaaiy phyiieal and ooenpadona] 
therapy and lahthilitatfan; and lefaibnneawat to die victtai to taeame kM tgr mefa vietfan at 
a lendt of nMh oOiBnie. 

fa'the caie of an ofBaaw reaokfag fa badOy fafaty that alto teedti fa the deafli of a vietfai, the 
conrt mqr order payment of an amoont equal to the ooit of neceiMiy fimend and related 

fa any case, the eoott ntay order Tcimbunement to the victhn fiir loM boome and necewaiy 
child care, tramportatkn, and other cxpenset related to paitidpatioo fa the inveftigatk>n or 
proreeutiaa of the ofEeate or attendance at proceedfagi related to the aCCenae. 

fa any caie, if the victfan (or if the victfai if deceaied, the victfai'i eftate) nomeati, the court 
may order the deCsodant to nnke ifilHutk" fa lerricai fa Bea of owney, or to make 
watliiiikM to a perwn or orynjratki derigpaied by flie victim or flie eitate. 
(18 U&C 13663) 

fa addMoB, a» viettoa mj at aiy ihne awjpi tte vietha^ fatarait fa ulltiilkw paymeati to 
^heQfaleVicl^BlaI^«fa^fa^he'ReaIuiy wIQ>outfaallyvlayhnpah^a^theoW^|alfcwo^lhe 
deiendant to make aodi pqnnenti. (IS U.SXX 13664) 

If a victim bat received oompcMatiaa bom fainranoe of aiqr other tOKOB wiOi nqwct to a 
km, die court than Older flat reatitntian be paid to flie peooB ute provided ork obBgatod to 
proiide tlte conpematha^ bat tte letiitattaa order AaD provUe fliat an tettiiBlfan of victimi 
reqrired by the order be paid to the victiait befate aay tertliulhai it paid to tncfa a ptonMer of 

(18U.SLCI3664) 
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Pite 1 of. 
UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF. 

DMlwaliM «( Vkda LwM 

(Cne Mmrfxf) 

.icfidingit. 
tadieci4r(aToouii9)of .lolhBiCMBof , 

lets , 

My •pedfle kMn •• • lemk of ifab OSBOK ne wnniiuind If fDllowc 

.11 Ill miimiKKlliy inmrinrr nrmnrtirrtrnirmrilhrrirrrt tn iW nr i pnitinn 
ofBylooeiintheunoaBlafS ^TheninNMdaMnaafiiqriannooeogaipany I 
MCcttiai iwnilwi ft)c fbJM lost milRHIOWK 

peHlqr of ptijaqr lb« HM fgnfoinc is me ad oonBcL 
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UNITED STATES DISTRICT CX>lIin' FOR THE 

• DISTRICT OF  

Fife 1 of. 

(OMMBIMO 

..midiiigM. 
in the ciQr (or coonty) of . ..iaifaeiiMeaf. 
have «»i«rH««^ dK Mtadied Pnooal Ffaancial Statemeot dot ftiUy dcciflwi injr fliundal 
rM«iiiT^i«4 iil^^i^Bi^^"nm;Jg»«H«>*i^iif «ll«MeliownB(loronnWnllwlby meMof ihedilBiif 
my —~t1 ThT Pr—^If' "ll-ri*' g«i1"'~«tf «'«« Inrfivfag my fiiM»ici»l nwnifa —I taming «^nity 
•ad ibB finaocU need* nd aadng diiliV of my de|)eaikat>. 

I decltre under peaaky of peqmy dot the Congcing it irae nd oeneet 

.d^r of « 



Ill 

haeZaf  

NOTC: l>lfidMdual    J.JQM 

PERSONAL FINANCIAL STATEMENT 

BAMKA0COUWT»(lnay<»«»ilntitlj«M.C»»«Ur<M^O««»e*»er0i)l0l«.IW«iaoW «<»»)»•» MDJ 
JV»»^ 

Wel»niniE»(mottai\pialutMdomltMU<ioifmtin.»onii.wt0KMIiMiti.\)Jt.nmmmmtniumt,mi 

NaiM 01 OotHpany MaMwolUM* HimnawliMr FttUnnvtba 

MAL BSTATE (lirti* imw nay IOIM nWKwalgiioi l»J»ii«) 

M*1U (hctefa ccuMy & MM) [HhtCall SfiTsrs 

UFEMSURANCC 

MOTOH VEHICLES (UB>)d« OMi. Midi^ inMifc hcmt«, bo—. •*!<»««. we) 

W YMr. aalB I lOMM «>*• 

MOHTQAOES leLO BY YOU- 

•I rMwPqk|«outMHt<«M«e ssiygRg 

OTMBI AMgr8(0Ml>«n I—<»«•!» wand «ito—>»nioni»»»|ili«  —>»>in»»i1 
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nm3it. 

on»Me*ccouw»4t*—oFCTwrpiii    •iiii,»i«. 
l^paalAceMrtaC 

OTMER D6BT8t«>«*rtid 

«a 

HOMTHLY INCOME NECeUARV MONTMU ixpeNsa 

TOIM.MOOWE 

Ummntm^tiilftimmU 

CASH Flow (kaxao IMI n««Hnr TOni. WCeSSARV EXPENSES 
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{B^iSS •4rf  

WMto •« IHI tin* yMia, liM* ygu ineunAantf or ApoMd at ny •••••• or pnpaikr «Mi t GOM or M nMiM ,^_ 
cfMm »iwi $1,0007 H ao. glw tM Wtoxkig MDnraflon: Ooio. Aanm. Prnftn/ Ttvidomd or Enoumbon^i^ 

li1—holdhB«yi«Mli«ilwgtohi«>n*i<i>1i«»«l«n»i—•»»l>w>iBjl)t»oot 

DsyoM KBOohKOf or mdH wy 
coapaaiMen or dMMQo*, or taa • 
tig or pMMion plon)T K lo, oMikL 

to raoM* bonoMi, tan «y otMMMd HUM, Kan • cMi 
or UM MMil ki pngo^r o( «ir Mnd OA M«««n)o. pro* • 

Hnvyou wir bMn kwohnd In binlnplBy pnoMdkipvT V>o, ^M <Mk, plMsmd 

HwvfWWwrlMM • pHly to Miy 4MI wRT HH^ ^ndMi^|lM<^ pwtns kMkMd tnd i 

Wlthii»piogp«Bt<<«lBnnMihniiwlaggito<rtepw^iXli«wn(Hw||w|Bniil 
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.SEEKS •  "r*"*—. 

jNsmucnoNs FOR PERSONAL FWANCIAL STATEMEMT 

1. ABadi adiHanal p*OM • you OMd man ipao* lor iny IMm. 

2. Ea«ni«»Mrnwli«l»Miwii>ralMnH(atallwyooUUb«aoldlor). 

4. •~- *—^-—••--'-—-rr'tr'I—-.-^——-| •    'vi    'i~*~r—• iin. 
IMM or aooounH rtoatnbta, any moniM OMd Is you by inir panon or anl%i alg^ 

«. "(Mm Dobar mdudo tJigiamiM, lw«. (WtiquoK IM MOMIHIM ind luppeit cMtartw. olo. 

6. TM8alHy'toyowgn>M|iaynilnui»qi*«dlBa«,«)diliMUIV.tr<dotiard«tatoi«lDriagi«atforiMa«Mry 
Ram ontr, (oueh •• panrim and kaunnoa). Do aol daduol aomaa ««M«cMig IBM* or vetatay aantaga 

7. UndarT«or«<ylnc»inia'lneludalhatolalB»llnoocnai»oal»adb> your ipouaa and any ot»ardaparidaiitt»»>ig»^ 
you. For non-dapandania Mng wMi you, dww only iHial thay pay you or ooMifeula toowd tw houaahoU 

«. •NalPraMlroanBuBtMaa'Hid'NalRartallnaorDarrtioUMbaoaloi^aladlnlwaafflanianrarMkipnpailngalatf- 
aiBl Innma las ralum, axoapl Hat dtpradalan and ooiar non-oatfi npanaaa itioUU not ba daduolad. 

t. Undar 'Hacaamy Monlldy Eiqianaao- ahoK only tnaa »m ai« mmnaqr ta iw eoMnuad aavkiyinanl. your 
bsrioiMaMi and walaiator Oiat of yotf d^iandanto. 

NOTES 
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PR0B4aB 
(ijnT) • 

REQUEST FOR FINANCIAL RECORDS 

%M»M«rMiqiir| iwolliMafMi 

Q OoflMalMMllmeiMTaimtunwfar — iMl 
9ym< PinM pravW* • wrtttwi M|rtaiiillQti fof any 
•Hum* not IWtd Of pnvMid. 

dMokt, lor M iceouiilB. 
O a»cMrtdt« or bwHwin •Mnwnlm. 
a Uan aoiwimnl orr 

a MOM moMi bUHng (UtaoMxtt tor cradlt cardi or 

• OMtllic«(w ol dapotn or moat roocnl tatngs 
•MouM and cmtlt union ttataniMI*. 

a Oopy ol TnM Agioanwnl. 
O BinlBuplqf dqwBioim Indudlno poMtten, HnancM 

ataleinonlv aumittod. fin^ ludQonml, 0(0. 
a kinaiKa Mm (ar, hoMi Md Mt. 
a Any fhundil (UMnMnt Mbiamtd 10 animno ki«» 

po^ VwM yHre. 

Q CBwro<p^ilMt«ordoeiiin«iil«llowo<oimrlnconi» 
(ncW Moultyt onamptoyvnanl oompanutlon, cMU 
tia f I IMlmiwii, ponaiona, for both vounaH and 
your apouai^ 

a laaaa agiaatMM (lor nntai tncoiMt Bid 
documantatkin o( ranW anpanaaa kKkiding copy of 

O Copy ol InnaoamM* Inaufflneo. 
Q OooonafiMlon ol nadiod aaponaaOb 
O Court oitfaia Millyino oourt Ofdand oMgaliona. 

AoodioNM. iNsmucnomc 
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PnOB4K 
(12)17) • 

FINANCIAL WORKSHEET 

E«My In oViar AiMl* plakM 

TaMAaMt  
IMK Umeind OiMt 9M aMurad by iiMtgigM or allMf In* 

Tom 
hi 

CiAnow^Ml hioanM nkim MOMHry 
Iwiiw lor lo«mcroiilt «*•»». ••Iiliiirmii In IneMw Of 111 •.••l|rli[i»Miiti«on 
Of <iUI||MlMm. i»9i*r opwdfc—n ler toay Mwa. mlini a< Iw —ting ifii, «>cj 
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ADVANCE COPY 

uowuMjAiwMKHwi       ADMINISTRATTVE OFHCE OF THE B,^,^ 
UNITED STATES COURTS BiN«HoaK»G 

OAMNCZAUOIt. 
WASHINCIOKDiC 20S44 

lA)r31.1»6 

MEMORANDUM TO:     UNTTHP OTAJBS PROBATIOH CMPPICBUS 
UNTIED STATES PREIRIAL SERVICES OFFIOSKS 

Sutjecc        AnliteiradBBBidEage<i«eDHlhP«naitf Act 0(1996 
(Pub. L. Na 104-132, tide B, 110 Slat. 1214,12Z7 (A|]ril 24,199S)) 
(DOOBMAHON) 

Tbe Praideiit ligned iho abowe refetEDoe hfMiltii on April 24,1996k TUe H of 
the tow b eadtled the Mudataqr VJcdai RMtftodoa Act of 1996 (Ibe 'AeC) and 
flfliilaiiia maflyDBw iiliiiliial woootuy r***r*y !••'•''•"•*• nat iv9 tiini'l tho weak of 
pvobatjoQ offioon. Botow are MghUgjto o# flw Act HitmAnA to ptwjda gufcliiipo to 
fltfiitui who mmt mate isHial dotanofaialloaa of tbo appHcafalll^ of tho now piuviiluaf in 
pt^Muiiig preMotooce tqMsli* Appondhc A wwitafcii aH icitfaiit mctkau to wjnmflfA 
torn. Tbe nsw mateilal appean to itallo. 

Hie effective date lection tor the nuuditoiy lettitiitioa prorMom (tipdate that 
"to the egctent coratitudoaally pennintUe,* tbcy w31 "be ttkaSm bt teateodi^ 
procesdJngi in caset io which the defeodant ii convicted oo or after the date of 
raiaetineiit of tUs Act.' Ultimately, of eoane^ H wil be tq> to jFOor comti to luleipiet thb 
ptoviaiao ai weU as the other provWooi of the Act, bat for Oe pDipaae of prqiarlng 
praienlence tepoiti, thb focnBonndiBn wffl attaoipt to piofMe iooie initial (nUaooe. It 
ii tbe view of the Oifioe of General Cbootel (hat pnrtdoBi of the new legidation that 
provide for tbe impoaitiao of leatitutiaa in caaei in wUdi teMUntion eonU not lie ivdend 
in tbe past, or (hat require 6il restitxitiaB in eases in wiiieh the coot ptsviow^ bad 
discretion to onlering tettitntiai^ ate apfdicable aij to ofieoden wbose offEases wece 
enaimlttBd after April 24,1996 becaoae thi^ taqiose new, or morB oneroia, monetary 
pwiaWns  As yon know, the gjcaAan cto"* "* the United States OuusUiutluu bai» 
appHrathiB of a peoattj that is hatifaer tfam that affWcaMa to (he olhae at die time it 
was oosmnitted. 

However, sonse of the ••y—nhwiM^ sock aa no prarinoBa fetpnrins Ae iwhrtm 
of liifJMiiiatluM to the presentenee report to deSonnine lesllimka^ amwi to be 
administrative to natore. lliese providaos sboald be eBectivs to ptooaedingi lor eases to 
wMcfc (he coBvtotha was teadeced oo Of after ApiJ 24,1996. 

A TDAOniON OF SEKVICE TO ITC RDOAL mraOAW 

62-438   D-00-6 
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Ktondatrny Vicdm Raajtntion 

The most ilgpificant piwiiioM of ifae Act MP thote tiiat require die court to 
Oder fidl rettitoiiaii in oectain cue*. The Act ereaief a new wctfcn 36(i3A of tide 18^ 
lAAed State* Code, wlddi leqoin* tliB cnnt to enter a leititiitiaa Older fir eadi 
dffawlaiit wlio bat been fonnd to lane wwimlttwl; 

• aateeofvial6iioe(8idefinediiil8U&C§16^ 
• an "*f»"«« againtt property (indnding any oKienie oaaunitted bjr fiand or 

deceit); or 
• a crime related to tampering with consomer products ( 18 US.C. i 1365); 

wiien tliere it an identifiable victim lAo tu&n a pbyxical inpny or pecunlaiy lott. 

RestitutiQn oiden under new tectioo 3663A mutt be entered witbont 
oonsideratian of the defendant*t ability to pay (and widioot consideration of tlie oottt of 
ooUectian e£6Qrtt to the Department of Juttioe or the judiciaiy). There it one exoeptiaa 
to mandatory restitution in the new providau. Only in cases in wiucii the ofitense it 
against property taay the court dedine to order restitution if die number of Identifialde 
victimt it to large at to make restitution impracticable, or if the burden on the sentencing 
process caused by the determination of complex issues of fact in connection with 
restitiition would outweigh the need to provide restitution to the vicdm. 

•Piscretionanr Restitution 

Section 3663 of title 18, United States Oode was amended to permit restitotian in 
a drug offense, and indudet specific proviaians for how such restitution woold be 
distributed. The prewMon ttipnlatea, howewr, that restitution is not authoficed fiar drag 
nfPftniw^ until the United Sf^tr«*^ Oommistian piomulgatea guidelines to effect die 
provision. 

The definition of victim b abo amended to permit leidtuUuu to "a person directly 
and proadmately harmed as a result of the coomiission of an offense' and includes victimt 
of a sdieme, conspiracy, or pattern of criminal activity in a case in which the offense 
involves as an element a tdieine, ooD^itaty, or pattern of criminal activity. Prior taw 
cofy permitted restitution for direct kxnet canted by the oQente. This definitiann 
permits restitation for losses "proodmately" caused by die offense as well at those direcdy 
cansed. Undoubtedly, tUt cgqnnds the avdiority of the court to order restitution, but to 
what tadent must be determkied dirou^ Hdgation. The tame definition bincinded in 
new teclion 3663A. 
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ReilltuUqn Qnlgr 1P^ Preieiitonca Renorti 

TlieproTMo«o<18U5Xlt3664>r^MdtaKthet«ueedBiaifcriwimeeMd 

»<tiiiliit«ii»il«i »l.«in— jinyiMwg tlmt II fmlitfcw oHieg fadnda fa the pwiMitoninw 
npott (or iqMnte npoit, in cawi in v^Udii pntentnee lepottt have not been ofdered 
by the ooat) a oompleiB •ocoundng of the lotiet to eadi victim. If tiie mnnber or 
identiqr of vietimt cannat be leaaooably Moeftained or other drenmitanoet eidtt tiat 
make ddi leqiiiiegiient dearijr impiaciiadde, the new piovidan* leqaiiB die p 
ofBoer to notify the ouint. 

Section 36M(S)(1) pennit* the probatiaa otOoer to lequert that the attorney fbr 
the Oovenuneot (not later Oan tiO dayi prior to the date initUly let for •enteodn^ to 
provide a listing of the amounli nbject to lesthution. Section 3664(dX3) lequiref each 
deCeadant to provide the probatioa officer with an affidavit fdSy describing the finandal 
reaoiucea of the defendant, indndfaig a complete listing of an assets owned or oantraOed 
by the ^-f'vvt^m as of die date on wtikb the defendant was airested.' 

Prior to submitting the pcesentence rqxxt to the court, section 3664(dX2) 
requires the probation officer to provide notice to all identified victims. $iicfa notification 
can be letter form and should indnde: 

the offense(s) of which the defendant was convicted; 
the aiuounls snbject to restitution; 
the uupuitunity of the victim to submit iufmiiiation to die probation officer 
o'mt'^ ning the amount of the victim's losses; 
die sdiwtnVft date, time, and place of the sentenciiig hearing; 
die availabilify of a hen in favor of the victim pursuant to    ^ 
sabMcdaa(mXl)By, and 
the opportunitjr of the victhn to file with the probation officer a separate 
affidavit relating to the amount of die victim's losses subject to the 
lestitntion 

' The new requirement that the defcadant submit an affidavit attestfaig to 
Hnanriai resooices msfy be the type of reqnirenient covered by 28 U.S.C 11746. Under 
that section, if a matter is required by law to be supported by an affidavit and the 
affidavit inohides the '««rf«'«ri«n set out in that tc&m, a IUM statement ooold resalt in 
a proaecotiaa fbr pefjuy poisuant to 18 U.S.C | ISXL U as officer beUewes tl»t a 
lequiied alSdavit oontaiu Cslie allegatians, the officer, with the prrnihiliin of the conrt 
should refer die mattar to die United States Attoncy's office. 
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If the viedmri lonn am not Mftwminiihlr, ligr the date Ibat to 10 dayi prior to 
tentwidng, Meban 3664(dX5) provides that the athxnejr ior tfie Goveamient cv die 
probatkm ctfBoer inott nodfy die ooait and tin com dKnU nt a date for file filial 
(IfltwHilnaHoo of the victini'i kmei, not to tuneed 90 (^n afler MulBiHiingr'&i "I'^lii 
rifwiimlaiiwii, tibe victfan may petitian die oont for an wniWMVirt lealltutloo onler If the 
victiin disooven aiVtitfcnwl lossei. 

Section 3ti64(dX6) allows the ooart to refo aiqr imes adsfaig in ocaiiierlfcM irith a 
proposed otder of lestttntlan to a magistrate Jndge or a qwdal master fiir proposod 
flmfings of fact and reooBimeiidatioas as to dlqxMitian. If tfaete is a dispute widi regard 
to the amount or type of restitiitiaD, section 3664(e) provides diat the issue shall be 
resolved by the oonrt by the piepooderance of the evidence. The burden is on the 
Oovemmeat to demonstrate the anxrant of the losses snstained by a victnn. 

Section 3664(f) contaim provisiaiis directing the court to establish the manner in 
wfaicli restitution most be paid. Courts, upon ordering restitution, are required to set a 
payment schedule or require a lump sum payment, but if the court finds that the 
defendant cannot pi^ restitution, the oonrt may order payment tinder a schedule at 
nominal pcQrments.* 

Section 3664(k) requires the drfendant to report material changes hi his or her 
economic drcumstances that might affect the ability to pay restitntion, and the oonrt is 
Bnthoti2»d to amend the pc^ment requirements according. In addition, the new 
provisions remove the time limiu (in the old 18 US.C. H 3S72(d) and 36&(Q(1)) over 
which the court may schedule fine and restitntioa paymem and replaces theses provisiaiis 
with a requirement that the pigment period be the shortest period in which the Mbt can 
reasonabty be paid. 

' While these pravisians are subject to court interpretation, the requirement that the 
court set a payment sdi^dule might prechide the practice bi some districts that relies on 
former section 3663(fX3) vrfnch provides that unless the court orders otherwise 
restitution is payable immediate^. Although pqrable fanmediately, probation ofBceis in 
these districts worked with oftenden to effect payment as soon u practicable. Sec 
Memorandum to United States Probation OfBcers from Eunice R. Hoh Jones, dated 
September 1,1995, pp. S-6. 
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*^*'iflr fniTlriiiiii 

AddUanal laavUow in IS UJSLC M 3611 aod 36U ndnte iatenn and peul^ 
IvoviBQBi for iMiiiuilop md imv pvondoBi dn^gDM lo BKUISIB mooBtny pondhr 

~    '    I am added to 18 U.SLCH 3613,3613A, •ad 3614. 

IVD mtitntian pravitiani of U USXl H 224^ 22S912264, and 2327 aaduriMd 
ia die ^^olent Qrime Oontral and Law Bntecement Act of 1994 are an amiDded with 
die new Wigidatinn to lecoove tlie aceptiop to the mandatoiy rotitudon ptovisianf of 
dnw tecdow and to eoafaan Hume Mcdaa widi die oev 18 UJ&C M 3663A and 3664. 
Ukewiu, confonning amoidmenti are made to FJl.CHinJ'. 32 and to 18 U5.C H 3S63 
and 3572. 

Finaliy, die SSO fpedal anenoieDt lequfrement in 18 U.S.C i 3013 far iBlof^ 
oOeuei has been incteaied to not k« dian $100 if die defendant it an Indivhlual and 
iitleattlian<400iftheilrtnndai*iiapenoB«berthananiiaU»idaaL Beeaaaediii 
piuviiiun iiiip* i*^! a greater niDnetaiy penalQr than the (Jioviuui provWoo it llUtf appttei 
tndjr to ofliniiiei caaanDitted after to April 24,1996. 

The \J& Sentencing OiiinilMinn it Intliucted to promid^te gnidelinet to reflect 
the ameodmenu. Moroever, the Attorney Oeneral it imUuued to amend Depattment of 
Juatioe gnirtfiHnw to oontider the oeedi of vicdnu hi plea nagatiBtioai and to comre bH 
entorcamcnt of restitntiaii cnlen. 

Quefdoiu coDoerning the new legidadan may be directed to the Office of 
General Ooonsei oi to Probadoo AdminiMiatar Kim M. Whadejr at 202/273-1626. 

R.Hoit JODM 

AttaduDQiit 

CliMt Jttd|Uy Uoitod StstBt DiMrict Oowti 
Oefin, United State* Dittiict QMBTIS 
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Relevant Secttoiu of 
The Antiterrorism and Effecting Death Pmalty Act of 1^96 

PubUc L. No. 104-132, title II, 110 Stat 1214,1227 
(April 24,1996) 
(fn Amended Form) 

Attaduncnt A 
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to Ih* IlMtitalk» PMVWOM 

llie following raSeet the cfaangM made to dw ictfkitfiaB pravUoni of tilto 1^ 

BOectivB Dead! Penl^ Act of 1996 9>nb. L Na 104-132, tide n, 110 SiaL 1214» 1227 
(Apdl 24,1996)). An relevnt tectkHH, faitettac 3«Ok 36«S>A. and 3<S64 q^MT in 
anmnited Conn; new matedal q>pean in itaUcSi 

m 

• 3663. Order of renitatiaa 

(*)(I)(dl) n« court, when eeatendng a defeortant eoanieted aCm oOBoae mder 
fldi tide, teedon401, 40a(a), 409, 416^ 420,or422(m) tftktCnmiOaiSulimmomAct (21 
US.C 841, S48(a). 649^856^861, 963) (butbinocam*MupmiklpmtlHmicffmM 
umler judb MOimt b* conMend a vktbn of tuck effam undir Ms MOkm), or aeedaa 
4«312, 46502, or 46504 of title 49, olhv Am m affente dacribed bi teetlM 36aA(eX 
mqr order, in additJon to w, in the caie of a mitrirmeannr, in Hen of anf other penal^ 
antborixed by law, that tlie defendant make leritntion to any iteim of mdi o<hM^ orf 
Ae victim it deceased, to the victim's estate. 

(2) For dm fupoaes cf Ms seedoH, dieumt MeAn'mmait a pmmm dkwdfy and 
fsudmaitfyhanHedasaittubafducomiidssitmafmoffensefortiMAiudUlkmiiiajfbe 
adend bnAtdbf^ in the case of an offense dial iniohes as an element a leheme, 
eoHspIn^ or pattern ofcriitdnal ae&ltf, oKypiaon Sna^ hmrnud bf ihedefmtdtmt^ 
crimbuU coitduct in the coune of the sAeme, coHspbacf, or paitmt. bi Ike ease of a viedm 
vdio b under 18 yerns of age, bicompeteni, mcapadtated, or deceased, the Ggil g/taitBan of 
the victim or nprestniudve of die }4cdm's estate, another fem^ member, or eiq* oAer 
peaontippointed as suitable by the court, may assiane die viaim'i rig/its under Ms ticdan 
but in no event shaU the d^endant be named as such leprenHlaiite orpundbm. 

(3) TIK court nuqr abo order letdtntian in any crindoal cate to the otent agreed 
to bgr Oe partie* in a plea agreement 

(BXO "^bc court, in deteradning trtieiher to order xetdlotkia under iWi iWrdoB, 
• aiMif cooaider^ 

(1) the amount of the loM tDitained by each vktim a» a remit of the 
ofEeme; and 
(n) thfi piffiriiil iMiiiirMU fif flie «lrfiMiri«n«, tha tInmieM iieedi and 
eaniing ability ol the defendant and the defBodant*! dqiendenti, and aock 
odier &cton .as the court df-fjiu appropciataL 
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(U) To the extent that Ike court dettmtbieM that the compBoatlon and pnlongailom ef 
the tentencuig procea resuUng pom the fashkmMg of an onier <tf latOulion wider tU$ 
tectuM outwof^ Oie need to pmMe nsiituiion to my victims, the court mtgf d»elbie io 
make aich an Older. 

(b) Hie order majr reqnire diat nidi defendaitt-   . 

(1) in the case of an ofEeoae nnlling in damage to or loat op^eatiuutloii of 
property of a ^rictim of the offaMe- 

(A) letnrn the property to tlie owner of the property or wsieane 
deiignated by the owner; or 
(B) if rebmi of the property under nibparagiaph (A) it '•"i"—••!-. 
impractical, or inadequate, pay an amount equal to the greater of- 

(i) the value d the property on the date of the rtiimyi ]o^ 
or destruction, or 
(ii) the value of the properly on the date of trntrfK*^ ygm 
thevahie(as of the date the properly ii retnaied) of any part 
of the properly that is returned; 

(2) in the case of an offense reiuldng in bodi]y iquiy to a victim <ty*"*<ig 
an affiease under chapter 109A or diapter llOr 

(A) pay an amount equal to the cost of necessary medical and 
related professional services and devices relating to pbjfsical, 
psychiatric, and psychological care, including nonmcdical care and 
treatment rendered in accordance with a method of healing 
recognized by the law of the place of treatment; 
(B) pay an amount equal to the cost of necessaiy physical and 
occupational therapy and rehabilitation; and 
(C) reimburse the victim for income lost by such victim as a resuh of 
such offense; 

(3) in the case of an oGbnse resulting in bodily injury abo resulla-in the 
death of a vicdm, p^ an amount eqiud to the cost of necessary funeral and related 
service*; 

(4) in any case, reimbune the victim for lost income and necessary child 
care, transportation, and other expenses related to participation in the investigation or 
prosecutian of the offense or attendance at proceedings related to the offonse; and 

(5) in any case, if the victim (or if the victim is deceased, the victim's 
eatate) consents, make restitution in services in lieu of mon^, or make restitution to a 
person or organization drtignatrd by the victim or the estate. .    . 
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(e)(J} AiaMMttmttitr ar^ otker pimiiion ofbof (but aibfect lo Atpmvbionj of 
aibate&mt (a)(1)(B) (l)(II) and (U), when smundng a d^tndant canicted of an offense 
deteribei fa tecOan 401, 408(a), 409, 416, 430, or 432(a) efihe ContmOed Substances Aa 
(21 US.C 841, 848(a), 849,850^861, 863), bi whkk Hun is no Uent^kNe vktbn, the 
eaiat may Older that 0ie d^endant make ntiiiuikm h oecoidaHBe with lUs siibiectbm. 

(2)(A) An order of resltluibm under Ms adutetkmsluB be bated OH the amount of 
piibBc ham caused ty the cfjmsii as tktetmbied by Ike court haocordanceyMtgukleBnes 
promi4sa$ed ty the IMted States Sentencing Commisskm. 

(B) In no case shaB the amount of resiltudonoitlered under this siAsecdon exceed 
the amount of the fine ordered for Ae t^tnte charged in the case. 

(3) KtstUution under this subsection shall be (SttiBHited as follows: 

(A) 6S percent of the total amount cf restitution shaB be paid to the State 
entitf dfsjgnateri to administer aime wfaiw aisislanee bt the Stau in wUek 
the crime occurred. 

(B) 35 percent of the total amount cf restitution shidl be ptdd to die State 
er^ designated to recdveFedmdtubslanee abuse l)lock pant fiinis. 

(4) The court shaB riot make an award under lids subsection ^tt appears Hkefy that 
suck award would interfere wish a forfeiture under chapter 46 of this tide or under the 
Controlled Substances Act (21 U.SC 801 et seq.). 

(5) Notwititstanding section 3612(c) or artf otiierproviskm of law, a penaltf 
assessment under section 3013 or a fiiu under sidKhaplerCefcheJMr 227 tiwU take 
precedence over an order of restitution under lUs subsection. 

(6) Requests for commuitiiy restitution under titis subsectbm may be considered bt aB 
plea offmanena netptiated by tiu United States. — •- 

(7)(A) The Ikdted States Sentencing CommbskmAoB promulgate guldOna to 
assist courts in deterrrdning die amount of restitution that may be ordered under tide 
subsectioiu 

(B) No restitution AaU be ordered under tids subsection until such time as die 
Senundng Commission promulgates guid^nes pursuant 10 titis paragftfh. 

(d) An order of restitution made pursuant to tids section shaB be issued and er^drced 
in accordance with section 3064, 
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i 3663A,       htcmdatoiy mtlnition to Mcttoit </o0tB6i trima 

(a)(1) HottnAaandmg any otherpnvbion of law, mhen Maatndng a defendant 
eottvicted of an offense dacribed in subsection (c), the court ihatt cnier, inaddiAmlOi orbi 
Ike case of a misdemeanor, in addition to or in Ueu t^, ai^ other pemal^ taoHorized by law, 
that Aedrfendant make restitution to the ^^abn of ^offenecr,^ the vktbn is deotate^ 
to die viain's estate. 

(2) For die purposes €^ iMs teedon, dieltrm '\ncdm'meeia a person direct and 
prtabnatefyhaimed as a result (rf the oommisikm of an offense for whkhreslllullonmefy be 
ordered indttdbxg, m the case of an t^ense that Involves as an element a scheme, 
can^iracy, or pattern (^crbninal ac&ity, an/person daecdf harmed by the drfendant^ 
criminal conduct in the course of the scheme, con^ivcy, or pattern, bithecaseofavictbn 
who is under 18 years ef age, incompetent, mcapadtated, or deceased, the legal gtmnlian of 
die victim or represenXaA/e of the victim's estate, aru/Uterfdmify member, or any other 
person appe^nted as suitable by the court, mcg> assume the victim's /^to under this section, 
but in no event shall tlie defendant be named as such rq>resenlalive or guardian. 

(3) The court shall also order, ^dffeed to by the parties m a plea agreement, 
restitution to persons otiier dian the victim cf d%e offense. 

(b) The order of restitution shall retpdre that such difendant- 
(1) in the case of im offense resulting bi dainage to or loss or destruction of 
property (f a vtaim cf tite offense- 

(A) return the proper^ to the otmer of the property or someone 
desigfiated by the owner; or 
(B) ^return of die pnyierty under tubpampaph (A) is bi^nssSfle, 
impracticable, or irtadeqftate, pay an amount equal to- 

(I) the greater af- 
(I) die vabu of die property on die date of the damage, 
loss, or detltuedoix; or 
(n) die value of duprapesty on die date afsentencpifi 
less 

(U) dte vabte (as of the dau die property is returned) of aity 
part of the property that Is returned- 

(2) m the case of an offense resulting bi bodify Injuf to a vietitt^ 
(A) pay an amount equtd to the cost ofneoessaiy medkal and related 
professional services and devices rdating toph/dtal, psychiatric, and 
psychological care. Including nonmedical care and treatment rendered in 
accordarux wUh a mediod of heaSng recopdzed by the law of die place of 
treatment; 
(B) pay an amount equal to the cost tf necessary pltytkal and ooct^ational 
therapy and nhabOitation; and 
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(CfnbitbuntiluvtcibHfiirbicomaloaltytuekvieAHataraubofsueh 

(3)iHtieeaMefaneffiutenaMiglnbo<ll^b^lhturauktinih*dMUhcfihe 
ykAit, pe^ an €mtcuiu e^ui to At eott tf Motacgy fimmi Old idattd aeniea; and 

(4)ln«i^caae,TilmbiiimAei4edmforki$tb>eomgaiidMC»aaiycMldcan, 
Owupaimion, md oimtxpaou biaartd during paitkipailon in the btvadgatlon or 
pnttcudontflhecffumarattindaneeatpHcetingiidaudioiheaffense.-- 

(c)(1) TtdtMctltmAaaappfybtaBtmundngpnetefyfiforoomieikmtcfiOrplea 
aptontntt rdadng lo dutgeifor, anyafftnM^- 

(AiOiatb- 
(l) a trinu of violence at darned in section 16; 
(ii) an offense against property under iliis tide. Including anf offense 
ooaanittedbyfttiudordecd^ or 
(10) an cffemedaaibed in tectbn 1365 (relating to tampering witii 
consumer products); and 

(B) in whidi an iden^iable victim or victims has suffered a physical injury or 
pecuniary loss. 

(2) btthe case of a plea agreemeiu tiut does not rautt in a conviction for an offense 
described in patagftfph (1), this section AaB apptf oeify ^ ti^e plea speti^lcallf states that an 
affmu listed under sudi paittgfoph gme rise lo the pUa agfeemenL 

(3) This section shall not appfy in tiu case of an cffense described in pang/naph 
(1)(A)^) fftite court finds, from facu on tiie record, titat- 

(A) the number of Ident^kMe victims b so large as to make restitution 

(B) deteimming oomplet issues offset related to tlie caue or amamt of the 
idetlmihstetwoiddconqiOcatearprolangtiieseittmialngpnoeesstoadegree 
tiiat the need to provide restitution to ai^ vietun b eutwighed by die burden 
on tite sentencmg process, 

(d) An order cf nstitution under thb section shall be Issued and ei^drced in 
nccotdanee yritit section 3664. 
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i 3664. Procedure for isamnce Old tii^bnxmaatf aider of ludMion 

(a) For mden of resdudon wider dds tide, die court dt^ order die pmbodon offieer 
lo obudn and indude bi la peexmenoe npcii or in a tqianue npon la die court nu^ 
dtreci, li^bnnadon iuffUdent for die ootirt ta exadie Ut dacrtdon in fuMoidiig a radiudon 
order. The r^ort AaU Indude, to die extent pmedcable, a complete aoeauntliig of die Itmei 
to each jdctini, ai^ reaitutlon otved pwmant to a plea tipemnent, and iitfonmtkm relating 
Udieeeonondcdrcumttanoetcfeachd^endanL ^diemimbtrorldend^ofi^ednu 
oamot be reatonabfy aeoertabud, or other cbvunutanca exiit that audx lUt requkmient 
tieaify impractkable, the probation officer duB to itfonn die court 

(b) The court shaU ditdose to both die d^endani and die attormy for the 
Gonmnment aU portions cf die preMntenee or odier npon pettidning to the matten de»rB>ed 
bnubieedon(a)ofddtjeedorL 

(c) The proviaora of this chaptoi chapter 2Z7, and Rule 32(c) of die Federal Rules 
Of Oimiiud Procedure Aall l>e die ohfy rules appBoable to proceedings under tids section. 

(d)(1) Upon the request of the probadon twicer, but not later dian 60 dajfs prior to 
die date inidalfy set for tentendnt the attorn^ for die Gavetnnient,i^constibii to die 
extent practicable, widtaBident^iedvlcdnnthaBpromptfy provide die probation officer iMi 
a Bsdng tf the amounts subject to restituthm. 

(2) The probation officer shaB, prior to subndttbig dte presentence nport under 
subsection (a), to the extent pracdcable- 

(A) provide notice to all idendfied vicdms of- 
(}) du offense or offensa of vMch die defendant was amy^cted; 
(U) die amounts subject to restitution subnutted to die probation 
officer; 
(id) the opportunity of the victan to submit itrformation to the 
probation officer concerning die amount of the victin't bmes; 
(iv) die sdiedideddau, time, and place of die sentencing hearing; 
(v) die availalHliiy of a Ben in favor of liie victim pursuartt to 
subsection (m)(l)fi); and 
(vi) the f^pporttmky of du victim to file wish the probation officer a 
separate iiffidavii rdadng to die amauiu of die victim's losses subject to 
restitution; and 

(B) provide die victim widi an effidavit form to submit pursuant to 
subparapaph (A)(vi). 

(3) Each dtfendantshoBprqiare and fUewidi die probadon officer an affidavit fU^ 
describing the finaruial resources of the difetidani, induiBng a complete Bsdng of aB assets 
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the fimmcUMamb and taming abai9 of thtdtfmdtMmuliliedtfmdwit^d^mamti^'aiid 
*aek other b^onnation that Ae coat nqulm rdadng lo tuck odmrfaeton a$ Ae courr 
ileeou i^!pn^»iate. 

(•t) After twUietng the upon cf the pnb*Ameflk»r,tmamnm^nf^ 
aUUoHal do€umematbm or hear MUtiiunn Tkepiimcyefm^iweoidffled, orteabmmy 
hMtd,pHmuaittoMtteeaonthallhemmbm^>edmihegeaienwaentpoeMe,aitdmieh 
reeorJMmey be filed or tenimoi^ heard In emuma. 

(5)^ihevlcibn'iloemarenotaietrtalnabkhfdtedtlidiailil0d^prioriD 
emumeJnjdieaaonuyfarduGamwnemoriheimiiaikmo/lhertlmlleobifaHHaie 
coun, and dte oourt thaU eel a date far the fin^ thtmuriiuukm efthe ykdm'k laawn not a 
mieeed90dajfiifierienleiteing.fflheykdmmibeeftai^tBKoraifiinherloe»s, theyktbn 
thoBhoMMdi^^trdbcomyefdkiiekemilnmhkhtopeddoHdieeoiatfaran 
temitdtdTetdiudonorder. Suchoidermefbeganledaeifyi^onaJiemiiifofgaodeauie 
famtefeOuietolntiudemtekkmetlndiekddaldalmfornidtuiionaifr^. 

(6) 7lw court maf r^tr aitf bmu arbkg In eonnection ¥dlk a propoeed order of 
mtltudoino a magatnle Judge or tpedal matter far propotedfln^np offaa and 
noommendations at to tftporiffan tutjeel to a da navo Ji—iiitMirtuii <jr the leme bf Ike 
court 

(e) Anf di^eae at to die pn^per amount or tfpe of rtedtoAm. thoB be naohwrf by the 
court by the prgiondenmce of die evldenee. the burden afdenummutbig dte amoiatt of Ike 
bm natabud by a victbn at a reiult of du afftmt th^ be on dte aaoiney far the 
GoMtnment. The bunlen of demoiuoadng dm financU ntoureu «f die defmdani and dte 
^uatckdneedtcfdied^endant^dependentiitkaUbeondiedifenidanL Ikebutdenaf 
demtmttmtbig tuck other mattea at die coun deemtapprapilaietkaB be upon dm pii^ 
detlftaied by Ike coun at jutdee rtfiktt. 

(J)(l)(A)bieack order of ttidiudon, die eaeattktM Older imlUaam la oackidelkH 
bt dtefidi amcemt ofeoek idaknt kutt at ianmUtd by dte eoun and vddum- 
eantUtratbm efthe tconomie cntumttniccf of die dtfManu 

(B) tn no cote tkaB dm fKt dmt a liabn hat iwcebMd cr b eiuUad 10 neek» 
eou^aaadanwUirapea to a bmfiombitunatee or tap admeouree be considered bt 
detennbdng the amount of tttdtutlon, 

(2) Upon deiennbwdoncf die amount efmdiudemomd to eaekikdm,diaeemi 
tkagpunuantueeedenSSTXapee^M die ntdtuden eider the manner btnMek, and die 
ieheduleaeooidb^iowkkk,dunttliudonktobepaU,bicentUinukmof- 

(A) die/bundalretouicet and odm arntt of dm dtfendaM, biAtdb^ 
frkedieranyefdiettattettartjabefyeonoded; 
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(B)pn>faaadtananff and other iieeifie of iki44enitni; and 
(Q my fbtandal ot^gtOons of the dtfati'i'l; htduSng oUgiAms to 
datentUtitg, 

(3) (A) A reabutlon orier mof Snet Ae ief^ySmi to ituUce a jftvfa; to^ man 
pi^/ment, paititU ptymenu at tpedfled biteivab, biMnd pt^/menn or a combbuukm cf 
pt^ntena at tpec^kit bMtvab antliH-kbid pafmtnu. 

(B) A reaitution Older mi^tUreet the difmdaiu to India mmdnalpalotBepi^^metiii 
If the ootatfindi from fact* on the neord dua dte eeonamk etnimiftimiB efdiadefmtdmit 
do not aOaw Ae payment of any amount of a ntdudan Older, and do not idUm for die 
payment of dte piB amount of a resibtakin Older bi the foraeeiMe fitlure under any 
reatonable tchedule of ptTfmentt. 

(4) An inland payment described in parapt^ (3) may be bi die form af^ 
(A) return of property 
(B) npbicamenr of property, or 
fC) ^die vicdm apra, senica rendered to die vietbn orapenon or 
oipadzadon other than the viabn. 

(g)(1) No vicdm shall be requbed lo participate bi anyphate of a resdtudon order. 

(2) A vkdm may at any time aaipt die vfctbi^r baerett bi radtudon pceyntents to the 
Oime Victims Fund in the Treasury widiout bi any ¥iay bnpidibig die obBgfdon cf the 
difendant to nuUce such payments. 

(h) fdie court finds that more dum I defendant has contributed to die loss of a 
Wctbn, the court may maice each defendant liable far payment of die full amount of 
restitution or may apportion Babmty among the difendaias to r^lect die ievd of contribulion 
to du victim's loss laid economic draanstanees of aadi d^iendant 

(I) ^ the court finds duu more than I vicdm has sustabied a ha nqtdringtestitutian 
byad^endant, the court may provUe for a deferent payment tdiedule for each idcdm based 
on die type and amount c^'each victim's loss and aoooioitbig for die eoonomk 
cbvuntstances of each victim, bi any case in widch die IMed Suttes is a tdcdm, die oourt 
shall ensure that all other victbns receive fun restitution b^ore die IMed Slates reeebresat^ 
restitution. 
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(D(i) V" vkHmhtuftcthfedoompmtatkmfiam wuunmc* or at^ othtr toune wUi 
nipect 10 a kMi iht COM tkaU onkr ihM ittliluikm be pcdd to ikt paion who pmvUed or 
aobUtBltdtoprankUih*compmaadoit,buttktimkiilkmoidtriliaU/imkUaMa 
fti6tutianafvkikiurivlndtfatMOiam'hepeU»lk*vklhnb4or*»9iaatuaonbpaid 
10 mch a provkUr of oompatsation. 

(2)Ai^amouMpaidiouyiaimunderaiiaid«raftmku&mthaUlmnAie«dbf 
mf wnaunt kutr rtcovami at coti^)eHsatoijf Jamaga far ih* taiu km ty ili» vkdm it- 

(A)aii^Ptdtr^eMlprocMang and 
(B)aigfSM*ctiBpnce»dbifiUHbteamtpniiiiUadtjHhakmefiheSiate. 

0^ A rattaiOon Older a/uiB pn)vkU Oua the defendant thatt m>t^ tiu court and the 
Attorn^ Oermal of an) maurial change in Ihe d^endanfi economk ebtwnaancet that 
nd^ infect the d^endant^ atm^ to p(Pf rtidiullon. The court nu^ abo accept nodfkadon 
of a material <iumgs in du dtfendanfs economk dnunutaneet from die Udted States or 
from die victim. The Attorn^ General thtdl cert^ to the court that die vlabn or victims 
oi¥ed restlttdtlon ty the diftndant have been nolfped of du change in dreumstanees.  Upon 
receipt of the nol^leadon, die court may, on its aim motion, or die modon cf any paitf, 
indutSng the viabn, adjust the p(^mait schedule, or requite immediate pt^/nient In fidi, at 
the bitereits of justice require. 

(1) A conviction cf a difendant for an cffensebiMMig the act giving lise to an order 
ofrestiiialon AaB estt)p the defendant from denybig the essendal attegcoians ofduu cffenee 
it any subsequent Federal di^ proceeding or &ate civH proceeding tt> Ihe extent consistent 
tridi State law, brou^ by die victim. 

(m)(l)(A)(i) An order of restitution may be enforced by die Udted States in die 
mannerptwldedforinsubchig>lerCof chapter 227 and subduqiterB of chtqiter 239 of this 
tide; or 

(ii)byaB odier available and reasonable means. 

(B)Atdierequestef a vkdm named in a reidludon order, die deikcf die court 
iMlissue an abatnctcfjudgfnentcert^/bigduita judpnenthas been enteredinjivorof 
such victim bi die amotua ^ecffied bi the restitution Older, l^on ngbterbi^ reeoidini 
dodcedn^ or bidexbig such ^street In accordance widi die tides and requirements rdating to 
judffnentscf die court of the Suue where die dbukt court is located, the abstract of 
jud^fneMihaB be a Ven on die property of die defendant located in tudi State In die same 
manner and to du same exteiu and under die same conditions as a judpnentt^ a court of 
general jurisdiction bi that State. 

(2) An order cfMdnd restbudon in dtefonn of teniees shatt be a^brocri by die 
probation a^cer. 



132 

(n) Jf a peaon obUffWd to pmvkle reaitutlon, or pay a fine, nceivet tubaantlal 
raourcafiom ar^tounx, IncUicUng biheriunoe, ttt^emtnt, or other Judpnenl, during a 
peimLcf incarceiniuin,sitA person thaUb€itifdnd to appfytiuviiuerfmchrtu^^ 
myrtttiaiiionorflneaiUowed. 

(0) A sentence dutt imposes an order tf retilu6on Is a final judffnmtt 
notwiAsuaiding the faa that- 

(1) suck a sentence can subsequendj/ l»e- 
(A)oomeUd under Rule 35 cf the Federal Rules i^CrMnat Procedure and 
tectian 3742 of chapter 235 of tUsiUe; 
(B) appealed and mod^edmder section 3742; 
(C) ammded under section 366i(d)(3); or 
(D) adjusted under section 3664(k), 3572, or 3613A; or 

(2) the defendant may be resentenced under section 3565 or 3614, 

(p) Nothing in this section or sections 2248, 2259, 2264, 2327, 3663, and 3663A and 
arising out of the application ofst/ch sections, shall l>e construed to create a douse (faction 
not othenvise authorized in favor of ar^ person against the IMled States or any og^oer or 
employee of the United Suites. 

Amendments to die Conditloiu of Probation 

The following reflects the dianges made to the probation provisioDS of title 18^ 
United States Code 3563; new material appears in italics. 

§ 3S63 Conditions of Probation 

(a) Mandatory conditions.-Tbe court shall provide, as an explicit condition of a 
sentence of probation- 

(1) Av a fekniy, a misdemeanor, or an in&actian, that the defiendant not cammh 
another Federal, State, or local crime during the term of probatiot^ 

(2) for a felony, that the defendant also abide by at least one condition set forth in 
siAsection(bX2), (b)(3), or (bX13), unless the court finds on the record that 
extraordinaiy circumstances exist that would make sodi a condition plainly unreasonable, 
in which event the court shall impose one or more of the other conditions set forth imder 
snteection (b); 

(3) for a felony, a misdemeanor, or an infraction, that the defendant not 
tmlawfully posses a controlled substance; 
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(4) for a felony, a mbdemeanar, or an infiaetkni, that the defendant rebaia from 
w^ unlawful use of a controlled wbttance and tubmit to one drug test within IS dayi of 
release on probation and at least 2 periodic drug tests thereafter (as determined bjr the 
ooozt) tor use of a controlled «^ibftiiiin», but the condition stated bi dtis paiagrapb nuqr 
be amelionted or suspended by the court for any individual defendant if die defendant's 
presentenoe report or other reliable sentencing inftmnatioD indicates a low risk of fotnre 
nibttanoe abuse by the •H^f^*"*: 

If the court has impoaed and ordered execntian of a fine and plaoed flie 
defendant m probatian, pByment of the fine or adhonnoe to the ooort-eitablitbed 
inttallment schedule shall be a ccnditian of die probation. 

(5) The results of the drug test administered in accordance with paragraph (4) 
shall be subject to confirmation only if the results are positive, the defendant is subject to 
possible imptjsaimieat for such failure, and either the defendant denies the accuracy of 
such test or there is some other reason to question the results of the test A defendant 
who tests positive may bo detained pending verification of a positive drug test result A 
drug test oonfinnation shall be a urine drug test confirmed using gas 
cfanunatogtaphy/mass spectrometiy techniques or such test as the Director of the 
Administiative 0£5ce of the United States Courts after consultation with the Secretary of 
Health and Human Services may determine to be of equivalent accuracy. The court shall 
consider whether the availability of appropriate substance abuse treatment programs, or 
an individual's current or past piarticipation in such programs, warrants an exception in 
accordance with United States Sentencing Commission guidelines from the rule of section 
3S6S(b), v^en considering any action against a defendant who foils a drug test 
administered in accordance with paragraph (4); and 

(6) thai the defendant- 
(A) make restitution in accordance with sections 224S, 2259, 2264, 2327, 

3663, 3663A, and 3664; and 
(B) pay the assessment imposed in accordance with section 3013; and 

(7) Om the defendant wiB notify the court of any material change in the d^etidatui 
economic araonstances that mi^ offect the defendant's ability to pay restitution, fines, or 
special assessments. 

(b) Discretionary conditions.-Tbe court may provide as further conditions of a 
sentence of probation, to the extent that such conditians are reasonably related to the 
fiacts set forth in section 3SS3(a)(l) and (a)(2) and to the extent that such conditians 
imrolve only such deprivations of liberty or property as are reasonably necessary for the 
purposes indicated in section 3SS3(a)(2), that the defendant- 

(1) support his dependents and meet other £unily responsibilities; 
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(2) make rtataaitm to a vieAn of At egmae unSnncaan 3556 (but not mbjea lo 
the UmUatkm cf section 3663(a) or 3663A(e)(l)(A)); 

(3) give the victbnt of the aSeiBe 6» notice ordered pamiant to (he providoni of 
aeetion3555; 

(4) wmk coDMsotioailjr at tultable emptoyment or poiioe contdealbxid^ a 
tomie of Mady of Yocatirwl tiaintae ^^>'^ ^"^ *T'*P M"* ^ wttablc cunJeyiueul; 

f5) lefMti, in the case of an iiidhMual, ftom engiging io • tpecilied oeenpatloa, 
bntiiien, or profHsion bearing a leanoatdy direet lehtinntWp to the oondnct 
ccoMiluliiig the oCfente, or engage in tocfa a ipedfled nnrapinlan, bioineit, or laiifiMluu 
ooljr to a itated degree or tmder uated circaimtanoe^ 

(6) refrain from frequenting specified Idngt of piaoec or from eModating 
annecesnriljr with specified perscxB; 

(7) refrain from egccess luc of aicofaol, or aiqr lue of a narcotic dmg.or other 
oontroOed ntetance, as defined in section 102 of the CbntroUed Snbctaim Act (21 
U&C 8Q2X without a prescriptian by a Uoeoaed medical practitiaoer; 

(8) icficain fiam possessiitg a fiieanob destructive device^ or other daufBious 
weapon; 

(9) undergo available medical, pqrcUattic, or pqidiological treatment, indtidiii^ 
treatmeut for drug or alcohol dependency, as ^Mcified by the oooct, and remain in a 
spedfled institution if required for that puipow; 

(10) remain in the custody of the Bmean of Pdsans dating nights, weekends, or 
otlier intervab of time, totaling no more than the lesser of one year or the tenn of 
imprisomnent auttiotized for the offense, during tlie first year of the term nf pcobatian; 

(11) reside at, or paitidpate in the program o^ a commBalty eorreeiiaM hdlity 
(inchidlng a fiujiity mainiahied or under contrsct to the Bnraan of Prisona) far all of fhe 
term of probation; 

(12) worlc in community servioe as directed by the eoort; 

(13) reside in a spedfic place or area, or refrahi from residing in a specified ]4acB 
or area; 

(14) remain widnn the jurisdiction of the court, unless granted to leave t>y the 
court or a probation officer; 
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(15) report to a probatlan afBcer at directed by the ootnt or the prabatico offion; 

(16) pennit a profaatioa officer to yUU Un at kb hone or elMwhere a* ^eeiBed 
liy the cooil; 

(IT) aiifwer inqnUe* by a tsObatkni oflloer nid nodfy fln piobaUoB ofEcer 
pranptly of any change in addren or employment; 

Ci^ DoH^ the pnibatiDa officer prany^ tf aireited or quettiaaad fay a law 
flunmittnent officeij 

(J9) remain at Mi plaoe of leddenoe dating nouwoiiiug hoiin and^ if the eoiat 
flndi h appmpijate, that oom|dianoe wMi tUs oonditian be manttored by talq)boaic or 
alectrcaik. lignaling devicei, escept that a conditksi under tUt paragraph may be taqxiaed 
only as an ahemative to ineareeratian; 

(20) comply with the tetna of any conrt order or order of an adminlttiatlve 
pneets parmant to the law of the State, die District of Odombia, or any other 
possession or territory of the United States, requiring payment by the defendant Cor the 
support and maintenance of a diild or of a child and the parent with «^hom the child is 
li^rtng; or 

(21) satisfy such other conditioiis as Ae comt may impose. 

Amendment of the Federal Rules of Otedaal Frocednre 

Rnk 32(b) of die Federal Rules of Gtiminal Piocedure has been amended. AH 
relevant sectkms appear in amended fbnn; new material tppem to italics. 

Ride 32.       Sentence and Jndgment 

(a) In Oeoetal; Thne fat Sentencing. When a presentenoe inveAjg^tian and 
report are inade niider snbdiviiiaB (bXl)) leateaee should be ioqiosed without 
omieoeasaiy delay fioOowing completion of flie procen prescribed by sabdivision (bX<i). 
Hie lime limhs prescribed in subdivision (bySf may be either shortened or Iraigthened 
for good cause. 

(b)     Picsentence Investlgatian and Report 

(1) When Made. The probation officer must make a preseatence Investigatiaa 
and submit a report to die court before the sentence is imposed, unless: 

(A) the court finds that tlie information to the record enaUes it to eieiiise 
its sentencing authority meaningfaOy under 18 UJS.C fi 33S3; and 
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{pj tte oovt fgphifnt tUt ^""^f"^ 00 tiiB reconL 

MotiMutauling ilu pnceding MMimt m pitMmtmtM bnntiigation and rtpon, or 
oilmnponcc»UabimglHfoimatbmsi4lkUmforth*eeHrtk>ai»moi4trcfr^^       at 
A»eomtmi9dktei,iMlben9ilndtnaK9eaMlmwkkkfullluilmbnqiMlobe 
anUnd. 

(2)Pn«noeafODniiieL On reqnecl^ the detednt^ comei k entitled to wKioe 
•iid«wiM>w>WBO|^WKtiin%lo«tt«MlBi3rtoMrttoirolfliech)fendart 
offioei in the oouie of • prefenteaoe knettigilkm. 

(^) NoHrtiwIoMife. *Ilie repoft must not bo fofaniltted to die ooort or itt oooteoli 
dilciOMd to 119000 nnlBM the defendant hai oomnntrd in writing, iiai pleaded guilty or 
nolo coBteadefe, or hat been Caand gnltjr. 

(4) Cbntents of the Piesentence Report The presentence report mutt contain; 

(A) infonnation about the defendant*! Uitoiy and chaiacterittics, indoding 
any prior criminal record, financial condition, and any circumstances that, 
beeante they affect tlie defeodanf 1 beliavior, m^ be h^)6il in impniting 
•entence w fa conectionaHrciatinwit; 
(B) tlie dattification of tlie offBoie and the drfimdant under the categoriei 
eataUitbed by the Sentandi« Oniiiinlwifai nnder 28 U&C f 994(a), at the 
probatian ofBcer believet to be applicable to ttie defeadanf 1 case; dte 
Undt of tentence and the tentenring range tqggBsted for such a category of 
oCfenie eonunitted by toch a catafoiy of defendant at tet forth in the 
gnidehnei ivned by the Sentencing Oommitiiaa under 28 U5.C S 
994(aXl); and tfie probatioa offiBer** otiilaiialinii of my fecton tltat may 
•nggeat a ditbrent lentenee-'within or widxNit tlie appiioable goideUne-tfaat 
VKNild be more appropriate^ given al tfio iJn-iBntlancei; 
(Q a irtftmn to aiqf pfitliiwit poBcy •tatenent inned by tfas <Swi<fwJng 
CnmmiwtnB under 28 UiLC<99«(aXa); 
(D) ^ytP"^ inCmnatfoa, ttated ta a uouaiguuieatadw ityie^ oontafaing an 
MMMneat of the flnanrial, aocU, pqpchotogiial, and mediad impact on any 
IndNidnal againit whom tlw ofboK hat been oonnnitted; 
(E) in appropriate catet, infonnatioB about the natnre and extent of 
aonpriton ptugiaua and letooroet avaflabie for the defendant; 
(F) bt afpnprttae eait^ tifomaiiimMufficmtt far ih* court 10 enter at onUr 
ofrndtuAm; 
(O) aiqr report and iwwiwianrtatlnn letohii^ from a study ordered by the 
cant under 18 U&C f 3S2(b); and 
(H) aiiy oliier infarmatian reqidred by the court 
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AmtadmeatM to llie Rac Fnnrtfimi 

SecHan 3S72 at tido 18; United States Code, is amended to indude lettitutlon to 
vanous pt^ment pravjsiaiis and, in subsection (b), to emnpt restitutiaa against the 
United States from the leqidiement tiiat the court not impose a fine tluU «01 impair the 
defindam's ability to pajr lestitution. AS rdevant sections i^ipear in amended fixin; new 
material appears in itaUcs. 

i 3572 Inpositjan of a sentence of fine and related matten 

(b) Fine not to impair abili^ to make restitutian.-If; as a result of a ooovictian, 
the dnfraidant has the obligation to make restitntion to a victim of the oSense, other Ihan 
Oie Vtuted States, the court shall impose a fine or other monetary penalty only to the 
extent that such fine or penalty will not impair the ability of the defendant to make 
resUtutioo. 

(c) Effect of finality of judgmeot-Notwitfastanding the fact that a inntencn to pqr 
a fine can subsequently be- 

(1) modified or remitted under section 3573; 
(2) corrected under rule 35 of the Federal Rules of Qiminal Procedure 
and section 3742; or 
(3) appealed and modified under section 3742; 

a judginent that indudes such a sentence is a fine judgment for aD other purposes. 

(d) Time, method of payment, and related itemi.- 

(1) A person sentenced to pay a fine or other monetary penalty, including 
resHution, shall make such payment immediately, unless, in the interest of justice, the 
oonrt provides for payment on a date certain or in installments. If the court provides for 
pqrment in instalbnenta, the installments shall be in equal monthly pttyments over the 
period provided by the court, imless the court establishes another sdiedule. 

(2) If the Judgment, or, in (he coat efa raOtuUom order, the order, permits 
other than immediate payment, the length of time over which sdteduled payments tM be 
made diall he set by Ou court, but shall be the shortest lime in which fi^ paymem can 
reasonably be made. 

(3) A judgment for a fine which permits ptrpnents in instalbrtenls shall include 
a requirement that the defendara wUI no^ the court of aity material change in the 
d^endant's economic circumstances that mi^ affect the d<fendant's ability to pay the fine, 
l^ion receipt ofsuOi notice the court may, on its awn motion or efic motion <^ any party, 
adjust the payment schedide, or n^dre immediate payment in fiill, as the interest! of Justke 
reipdrt. 



138 

(e) Atternative lentenoe piedoded-At the time a defendant if tenteaoed to pajr a 
fine, the court may not inqxwe an alteniative sentence to be canied out b the fine i not 
paid. 

(f) RetpoDttbiUtjr for payment of monetaiy obUgation relating to af9aiization.-If a 
Motenoe indndci a fine, (pedal asseiiment, nattaitlon, or other monetaiy obligatian 
(induding Interest) with reieet to an crganiiation, each individual anthfuized to make 
djibunementt for the organizatian kit a duty to pay the obUgBtion Conn aiwK of Oe 
wgwntrationi U tucfa an obfigalion ii impoied on a director, o£Boer, chaieholder, 
enqdoyee, or agent of the otymfaatinn, pqmenti nuqr not be made, diTBCify or indireedy, 
firom astetf of the oiganizstlon, unlen the court finds that (uch payment ii egpnuif 
peimistible under applicable State law. 

(g) Security for stqred fine.-If a sentence imposing a fine it stayed, Hw eoort ihall, 
absent exoeptianal circumstances (as detennincd by the coutt)- 

(1) require the defendant to deposit, in the regiftiy of the district court, any 
amount of tite fine that is due; 
(2) require the defendant to piovide a bond or otlier security to ensure 
payment of the fine; or 
(3) restrain the defendant fiom transferring or dissipating i 

(h) Delinquen^.-A fine or payment cfrestimilon is delinquent is a pqrmeat is 
more than 30 days late. 

(0 DefenlL—A fine or payment ofrttdOtAon is default if a payment is deliuquent 
for moce than 90 dayt. Notwithstanding aiy bataWnent tcheduJe, when a fine or pt^ment 
of restitution is in default, ilie entire amount of ihe fine or restitution is duetfithin 30dayt 
t^not^icalion t^ the default, subject to ike provisions of section 3013A. 

Other Amendments to FfaM Psgrmoit Proritkms 

Sections 3611-3613 of tHle 18, United States Code, are amended to indnde 
restitution in various payment proviriam. AO relevant sections appear m smrawled forao; 
new material appears in italics. 

i 3611. Payment of a fine or restbrdon, 

A person ^ibo is sentenced to pay a finc^ assessmatt, or restitution AaUpcry Ac 
fine, assessment, or restitution (hichiding interest or penalty) as specified by the Director 
of the ArimiiihimtjvK Office of the United States Courts. Such Director mqr specify that 
socii payment of made to the deric of the court or in die manner provided for under 
section 604(aX18) of title 28, United States Code. 
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f 3612. OoBectton of an unpaid fine or luHu&iii. 

(b) In£onnation to be induded in judgment; judgment to be transmitted to 
Attorney Gener8L-(l) A judgment or order imposing, modifying, or remitted a fine or 
rtsttaaimt order of more than $100 shall indode- 

(A) tlie name, aodal tecuii^ number, account number, mailing addiesi, 
and leHdenoe address of the defendant; 
(B) tlie dodcet nmtriier of the case; 
(C) the aijginal amount of the fine or restitudon and the anxrant fliat ta 
du^ 
(D) the sdiednle of payments (if other than immediate payment is 
permitted under section 3S72(d); 
(E) a description of any modification or remission; 
(F) if other than immediate payment is permitted, a requirement tlut imtil 
the fine or restitution is paid in full, the defendant notify the Attorn^ 
General of any change in the mailing address or residence address of the 
defendant not later than thirty days after the change occurs. 
(G) in the case of a restitution order, information suffident to Ident^ each 
victim to whom restitution is owed. It shaU be the responsibility cifeach victim 
to not^ the Attorney Genera], or the appropriate entity oftite court, by means 
of a form to be provided by the Attorney General or tiie court, of aity change 
in Ike victim's maOiitg address while restitution is still owed the victbn.  The 
confidentialty ofaity ittfonnation relating to a victim shall be maintmied. 

(2) Not later than ten days after entiy of the judgment or order, the court shall 
transmit a certified copy of the judgment or order to the Attorney General 

(c) Responsibility for coUection.-The Attorney General shall be responsible Ux 
the collection of any impaid fine or restitution concerning vriiich a certification has been 
issued as provided in subsection (b). An order of restitution, pursuant to section 3SS6, 
doe* not create any right of action against the United States l^ Oie person to whom 
restitntion is ordered to be paid. Arty mon^ received from a drfaidantAaU be. dUntrsed 
so that each ttf the following obBgaticms is paid in fuB in the foOawbig sequence: 

(1) A penttlty assessment under section 3013 (^ title 18 United States Code; 
(2) Restitution to all vktims. 
(3) all otiier fines, penalties, costs, and oih» payments required under the 
seraence. 

(d) Notification of delinquency.-Within ten working days after a fine or restitution 
is detem^ned to be delinquent as provided in section 3S72(h), the Attomqr Oeaeial shall 
notify the person whose fine or restitution is delinquent, to inform the person of the 
de&iquency. 
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(e) Notification of debult-Wthin ten woridng dq« after a fine or restitulltm is 
determined to be defoult, tlie Attorney General iball notify tlie person wiiose fine or 
restitution is in default and tlie entire unpaid balanoe, indudiqg interest and penaitiet, is 
due witliin thirty days. 

(Q Interest on fines and restitution. 

(1) In generaL-Tbe defendant shall pqr interest on any fine or resduHon at more 
than $2^500, mdess the fine or radtutlon is paid in fnD beftnv the fifteenth day after die 
date of tlie judgment If that day is a Saturday, Smiday, or l^al pnbHc Ixdiday, the 
defendant shaD be liable for interest begfaining with die next day that is not a Saturday, 
Sunday, or legal public holiday. 

(2) Computation.-Interest on a fine or restitution shall be oomputed- 
(A) daily (from the first d^ on which the defendant is liable for interest 
nnder paragraph (1); and 
(B) at a rate equ^ to the coupon issue yield equivalent (as determined by 
the Secretary of Treasury) of the average accepted auction price for tlie 
bst auction of fifty-two week United States IVBasnry bills settled before the 
first day on which the defendant is liable for interest uixler paragraph (1). 

(3) Modification of taterest by court ff tiw court determines that the defendspt 
does not have the ability to pi^ interest under tUs subsection, the court mKf- 

(A) waive the requirement for mterest; 
(B) limit the total of interest pfqrable to a specific dollar amount; or 
(C) limit the length of the period during which interest accrues. 

(g) Penalty for delinquent fine or festtotot-If a fine or rsftikttfioii beeomes 
ddmquent, the defendant shall pay, as a penalty, an amount equal to 10 percent of the 
princ^ amount that is delinquent If a fine or resttation becomes in default, the 
defendant shall pay, as a penalty, an additional amotmt equal to 15 percent of the 
principal amount that is in defauh. 

- (h) Waiver of interest or penalty by Attomqr OeneraL-The Attorney General 
may w^ve all or part of any interest or penalfy under this section or any interest or 
penalty relating to a fine imposed under any pifor law, it, as determined by the Attorney 
General, reasonable eSoits to coDect the interest or penalQr are not Bkefy to be effecthre. 

(i) Application of payments.-Paynients relating to fines and restitution shall be 
applied in the following orden (1) to prindpal; (2) to costs; (3) to interest; and (4) to 
penalties. 

S 3613. CSvil remedies for satisfacdon of any tmpaid &» ... 
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(a) Ei^onaitenL~The United States may e^oroe ajudffnent bapodngafine in 
aceordattoe mM the practices and procedures for the enpKvement of a dvB judgment under 
Fedatd law or State Imv. Notmthsuinding at^ other Federal law (Including section 207 of 
iu Sodal Security Act), a judgment imposing a fine may be aiforeed against aU property or 
riffas to pn^aty cf Oie person fined, except Outt- 

1) pnpetty exempt from levy for taxes puimant to tecOon 6334(a)(1), (2), (3), (4), 
(5). (6), (7), (8), (JO), and (12) of Ote buemal Jimmue Code efisad-shatt be 
exm^fmn er^bicement of the judgment under FedenU law; 
2) JwdioR 3014 of chapter 176 (tf tide 28 AaU not tqffy to aiforeement under 
Federal kM^ and 
(3) the provisions of section 303ofttie Consumer Ortdit Protection Act (IS U.S.C 
1613) skaB apply ta ei^orcement of the judgfnent under Fedend law or Slate law. 

0>) Termination <tf Llabitiiy.-The BabOlty to pay a fine AaU terminate Ae later of 20 
jean fimn the entry ofjudpneru or 20 years after tiie rdease fivm imprisorunent of the 
peaon fined, or upon the death of the individual fined. 

(e) lien.-Afine imposed pursuant 0 the provisions of sub-chapter C of chapter 227 
cf this Ude^ or an order of restitution made pursuant to SKdons 2248, 2259, 2264,2327, 
3663, 3663A, or 3664 of this title, is a lien in favor of the United States on all property and 
ri^its to property of the person fined as ^ the BabOity cf the person fined were a liability for 
a Ua assessed under the Internal Revenue Code cfI986. The Hen arises on the entry of 
judgment and contimus for 20 years or untU the liability is satisfied, remitted, setasbie, or Is 
termiruited uiuier subsection (b). 

(d) ^eet (tf PfUr^ Notice of Uen.-Upon fiBng <4 a notice of lien in themannerbi 
which a notice of tax Ben would be filed uruter section 6333(f)(1) and (2) oftiie bitemal 
Revenue Code of 1986, the lien shall be vaUd against atty puniuiser, holder of a security 
interest mechanic's lienor or judgment lien creditor, accept with respect to properties or 
transaetians tpec^ied in subsection (b), (c), or (d) t^ section 6323 of the Internal Reverute 
Code of 1986 for whidi a notice of tax lien property filed on the same date^wotdd not be 
vaSd. The no^ce of lien diall be considered a notice €f Ben for taxes payable to the United 
^ates for the purpose of any State or local law providing for die fiSng of a notice (^ a tax 
Ben. A notice of lien that is reffstered, recorded, docketed, or indexed bi accordance with 
dte rules and reqtdremenls relating to judgments of tite courts oftiie State where the notice 
of Ben Is registered, recorded, docketed, or indexed shall be considered for aU purposes as the 
filing prescribed by tiiis section.  The provisions of section 3201(e) (tf chapter 176 of tide 28 
shall a]^ to Bens filed as prescribed by this sedion. 

(e) Discharge of Debt InappUcablc-No discharge ofdd>ts bt a proceeding putsuant 
to arty chapter of tide 11, United States Code, shall disduage BabOity to pay a fine pursuant 
to tids section, and a Ben fUed as prescribed by this section shall not be voided in a 
bankruptcy proceeding. 
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(J) ApfhcabOtf to OnUr of Satiaaion.-M aceoidatce wM teetbm 3664(m)(I)(A) 
cf Ml title, all pmvUaucflUs section are avaSable to the UiUttdSuua for the 
enforoement of an order cf restitution. 

i3613A.       Effect efd^ault 

(a)(1) Upon a fln^iig tiutt the diftndaiit is in ti^aidt on a pofmeat cf a fbie or 
mtHiition, the court mt^ pursuant lo section 3565^ revoke probation or a term cf supenited 
rdetue, mo^ the terns or contMons of prtA^lon or a lam of tuperviied r^ease, 
raentence a d^endaiu purstumt lo secdan 3614, hold tiie d^endant in contempt of court, 
miter a restraining Older or infunaion, order the sale of prc^ertf of tiie d^endant, accept a 
performance bond, otter or adjust a pi^/ment sdieduU, or take any otiier action necessary to 
ttaabi comptkmce with the older ef a fine or restitution. 

(2) In determirdng what action to talced tiu court shall consider the defendant^ 
empkymeitt status, earning ability, financial resources, the tvil^ulness in failing to comply 
¥Mt die fine or restitution order, and any other circumitances lluu may have a bearmg on 
die dtfendanfs ability orfaihue to comjiy with die order of a fine or restitution. 

(b)(1) Any liearing field pursuant to this section may fre conducted bya magistrate 
Judges subject to de novo review by ttu court 

(2) To the extent practicable, in a hearing heldpuauaiu lo lids section invoMng a 
defendant who is confined in arty jail, prison, or other correctional facility, proceedingi ill 
\fMch the prisoner's participation Is required or permitted shall be conducted by tetqdione, 
video conference, or other communications lechntdogy withtxtt removing tlie prisoner from 
die facility in which the prisoner is confined. 

S 3614. Rewntendng opoo failuie to pay a fine or restitution 

(a) Re(eoteDcing.-SQbiect to the provisiaia of tubsectian (b), if a defendant 
knowing]^ fidb to pay a delinquent fine or restitution the court may retenteace the 
defendant to any lentenoe wfaidi migjit origlnany have been inqxued. 

(b) Impritonment.-Tbe defendant may be lentenced to a tenn of impiisonment 
under nibaection (a) only if the court detenninet that- 
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(1) the debodau vriOfiilly refused to pqr the delioqaeiit Bac or rtsttution 
or bad fiukd to make sufBdcmt bona fide efEort to pqr the fine or fcsAiili^ 

(2) in U^ d the nature of the oSeme and die cfaancteristks of the 
penoo, alteniativei to ioqiiisoiimeiit are not adequate to aerve the puipoies of 

(c)BffKiafina^en£y.-DtnoemuthaBttd4endmbeiMatxmitedwideriMt 
MeetioHMl^onihebasbofiMbili^umaktpafminlibtommihed^utdmtbtnd^eHt 

O 
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